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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Nos. 13-981, 13-999, 13-1002, 13-1003, 13-1662

IBRAHIM TURKMEN, AKHIL SACHDEVA, AHMER IQBAL
ABBASI, ANSER MEHMOOD, BENAMAR BENATTA, AHMED
KHALIFA, SAEED HAMMOUDA, PURNA BAJRACHARYA, ON

BEHALF OF THEMSELVES AND ALL OTHERS SIMILARLY

SITUATED,

Plaintiffs-Appellees-Cross-Appellants,

V.

DENNIS HASTY, FORMER WARDEN OF THE
METROPOLITAN DETENTION CENTER; MICHAEL ZENK,
FORMER WARDEN OF THE METROPOLITAN DETENTION

CENTER; JAMES SHERMAN, FORMER METROPOLITAN
DETENTION CENTER ASSOCIATE WARDEN FOR CUSTODY,
Defendants-Appellants,

JOHN ASHCROFT, FORMER ATTORNEY GENERAL OF THE
UNITED STATES; ROBERT MUELLER, FORMER DIRECTOR,
FEDERAL BUREAU OF INVESTIGATION; JAMES W.
ZIGLAR, FORMER COMMISSIONER, IMMIGRATION AND
NATURALIZATION SERVICE,

Defendants-Cross-Appellees,

SALVATORE LOPRESTI, FORMER METROPOLITAN
DETENTION CENTER CAPTAIN; JOSEPH CUCITI, FORMER
METROPOLITAN DETENTION CENTER LIEUTENANT,

Defendants.*

* The Clerk of the Court is directed to amend the caption as set forth
above.

(1a)



2a

Appeal from the United States District Court
for the Eastern District of New York

OPINION

Argued: May 1, 2014
Decided: June 17, 2015

Before POOLER, RAGGI, and WESLEY, Circuit
Judges.

Appeal from a January 15, 2013 Memorandum and
Order of the United States District Court for the Eastern
District of New York (Gleeson, J.) granting in part and
denying in part Defendants’ motions to dismiss. Cross-
appeal from an April 10, 2013 Judgment of the United
States District Court for the Kastern District of New
York (Gleeson, J.), which was entered pursuant to Rule
54(b) of the Federal Rules of Civil Procedure on April 11,
2013, granting certain Defendants’ motions to dismiss.
We AFFIRM in part and REVERSE in part. Judge
Raggi concurs in part in the judgment and dissents in
part in a separate opinion.

POOLER and WESLEY, Circuit Judges.

On September 11, 2001, “19 Arab Muslim hijackers
who counted themselves members in good standing of al
Qaeda” hijacked four airplanes and killed over 3,000 peo-
ple on American soil. Ashcroft v. Igbal (Igbal), 556 U.S.
662, 682 (2009). This case raises a difficult and delicate
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set of legal issues concerning individuals who were
caught up in the post-9/11 investigation even though they
were unquestionably never involved in terrorist activity.
Plaintiffs are eight male, “out-of-status” aliens' who were
arrested on immigration charges and detained following
the 9/11 attacks. Plaintiffs were held at the Metropolitan
Detention Center (the “MDC”) in Brooklyn, New York,
or the Passaic County Jail (“Passaic”) in Paterson, New
Jersey; their individual detentions generally ranged from
approximately three to eight months.

The operative complaint, a putative class action, as-
serts various claims against former Attorney General
John Ashcroft; former Director of the Federal Bureau of
Investigation (the “FBI”) Robert Mueller; former Com-
missioner of the Immigration and Naturalization Service
(the “INS”) James Ziglar; former MDC Warden Dennis
Hasty; former MDC Warden Michael Zenk; and former
MDC Associate Warden James Sherman.” All claims
arise out of allegedly discriminatory and punitive treat-
ment Plaintiffs suffered while confined at the MDC or
Passaic.

' We use the term “out-of-status” alien to mean one who has either
(1) entered the United States illegally and is deportable if appre-
hended, or (2) entered the United States legally but who has fallen
“out of status” by violating the rules or guidelines for his nonimmi-
grant status (often by overstaying his visa) in the United States and
is deportable.

? For ease of reference, we refer to Asheroft, Mueller, and Ziglar col-
lectively as the “Department of Justice (‘DOJ’) Defendants,” and
Hasty, Sherman, and Zenk collectively as the “MDC Defendants.”
The operative complaint also alleges claims against MDC officials
Joseph Cuciti and Salvatore Lopresti. Cuciti did not appeal the dis-
triet court’s decision, and Lopresti filed a notice of appeal but did not
timely pay the filing fee or file a brief. Lopresti’s appeal was dis-
missed pursuant to Federal Rule of Appellate Procedure 31(c).
Thus, we do not address the claims against Cuciti and Lopresti.
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BACKGROUND
I. PROCEDURAL HISTORY?

Plaintiffs initiated this action over thirteen years ago
on April 17, 2002. Over the following two and one-half
years, Plaintiffs amended their complaint three times. In
June 2006, following a series of motions to dismiss, the
district court dismissed Plaintiffs’ unlawful-length-of-
detention claims but permitted to proceed, inter alia, the
substantive due process and equal protection claims chal-
lenging the conditions of confinement at the MDC. See
Turkmen v. Ashcroft (Turkmen I), No. 02 CV 2307(JG),
2006 WL 1662663, at *33-36, 40-41 (E.D.N.Y. June 14,
2006), aff’d in part, vacated in part, Turkmen v. Ashcroft
(Turkmen II), 589 F.3d 542 (2d Cir. 2009) (per curiam),
remanded to Turkmen 111, 915 F. Supp. 2d at 314. Plain-
tiffs and Defendants appealed various aspects of that rul-
ing.

Two significant events occurred while the appeal was
pending. First, six of the original eight named Plaintiffs
at that time withdrew or settled their claims against the
government. See Turkmen I1, 589 F.3d at 544 n.1, 545.
This left only Ibrahim Turkmen and Akhil Sachdeva,
both of whom were detained at Passaic, as opposed to the
MDC. Second, the Supreme Court issued Iqbal, 556 U.S.
at 662, which altered the pleading regime governing
Plaintiffs’ claims. In light of these events and the re-
maining Plaintiffs’ stated desire to replead claims unique
to the settling Plaintiffs, this Court affirmed the dismis-
sal of the length of detention claims but vacated and re-
manded with respect to the conditions of confinement
claims. See Turkmen I1, 589 F.3d at 546-47, 549-50.

* For a more comprehensive review of this case’s procedural history,
see Turkmen v. Ashcroft (Turkmen I1I), 915 F. Supp. 2d 314, 331-33
(E.D.N.Y. 2013).
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On remand, the district court permitted Plaintiffs to
amend their complaint and granted leave for six addi-
tional Plaintiffs, all of whom had been held at the MDC,
to intervene. The eight current named Plaintiffs are of
Middle Eastern, North African, or South Asian origin; six
of them are Muslim, one is Hindu, and one is Buddhist.
The Fourth Amended Complaint (the “Complaint”), the
operative complaint in this case, restates Plaintiffs’ puta-
tive class claims on behalf of the “9/11 detainees,” a class
of similarly situated non-citizens who are Arab or Mus-
lim, or were perceived by Defendants as Arab or Muslim,
and were arrested and detained in response to the 9/11
attacks.’

The Complaint dramatically winnowed the relevant
claims and defendants; it alleges seven claims against
eight defendants. The first six claims, all brought pursu-
ant to Biens v. Six Unknown Named Agents of Federal
Bureau of Narcotics, 403 U.S. 388 (1971), are: (1) a condi-
tions of confinement claim under the Due Process Clause;
(2) an equal protection claim alleging that Defendants
subjected Plaintiffs to the challenged conditions because
of their, or their perceived, race, religion, ethnicity,
and/or national origin; (3) a claim arising under the Free
Exercise Clause; (4) and (5) two claims generally alleging
interference with counsel; and (6) a claim under the
Fourth and Fifth Amendments alleging unreasonable
and punitive strip searches. The seventh and final claim
alleges a conspiracy under 42 U.S.C. §1985(3). The DOJ

* Benamar Benatta was originally detained by Canadian authorities
on September 5, 2001, after crossing the Canadian border with false
documentation. Following the September 11 attacks, Benatta was
transported back to the United States and detained in the challenged
conditions of confinement and pursuant to the post-9/11 investiga-
tion; therefore, we call him a “9/11 detainee.”
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and MDC Defendants moved to dismiss the Complaint
for failure to state a claim, on qualified immunity
grounds, and, in some instances, based on a theory that
Bivens relief did not extend to the claim at issue.

II. THE OIG REPORTS

Plaintiffs supplemented the factual allegations in their
amended complaints with information gleaned from two
reports by the Office of the Inspector General of the
United States Department of Justice (the “OIG re-
ports”)’ that documented the federal law enforcement re-
sponse to 9/11 and conditions at the MDC and Passaic.

The OIG reports, which the Complaint “incorporate[s]
by reference except where contradicted by the allega-
tions of [the Complaint],” Compl. 13 n.1, see also id. 15
n.2, play a significant role in this case.” Primarily, the

® There are two OIG reports. The first OIG report, published in
June 2003, covers multiple aspects of law enforcement’s response to
9/11. See U.S. Dep’t of Justice, Office of the Inspector General, The
September 11 Detainees: A Review of the Treatment of Aliens Held
on Immigration Charges in Connection with the Investigation of the
September 11 Attacks (April 2003) (the “OIG Report”), available at
http://www.justice.gov/oig/special/0306/full.pdf. The second OIG re-
port, published in December 2003, focuses on abuses at the MDC.
See U.S. Dep’t of Justice, Office of the Inspector General, Supple-
mental Report on September 11 Detainees’ Allegations of Abuse at
the Metropolitan Detention Center in Brooklyn, New York (Dec.
2003) (the “Supplemental OIG Report”), available at
http://www.justice.gov/oig/special/0312/final.pdf.

% Various Defendants challenge the district court’s decision to con-
sider the OIG reports to the extent that they are not contradicted by
the Complaint. Defendants are correct that a complaint “include[s]
any written instrument attached to it as an exhibit or any statements
or documents incorporated in it by reference.” Cortec Indus., Inc. v.
Sum Holding L.P., 949 F.2d 42, 47 (2d Cir. 1991); accord DiFolco v.
MSNBC Cable L.L.C., 622 F.3d 104, 111 (2d Cir. 2010). But their ob-
jection misses the point. The district court accurately explained that
at the pleading stage, although we must consider the words on the
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OIG reports provide invaluable context for the unprece-
dented challenges following 9/11 and the various strate-
gies federal agencies employed to confront these chal-
lenges. The reports help orient our analysis of the Com-
plaint.

II1. PLAINTIFFS’ ALLEGATIONS’

In the aftermath of the 9/11 attacks, the FBI and oth-
er agencies within the DOJ immediately initiated an im-
mense investigation aimed at identifying the 9/11 perpe-
trators and preventing any further attacks. See OIG Re-
port at 1, 11-12. PENTTBOM, the Pentagon/Twin Tow-
ers Bombings investigation, was initially run out of the
FBI’s field offices, but shortly thereafter, Mueller or-
dered that management of the investigation be switched
to the FBI’s Strategic Information and Operations Cen-
ter (the “SIOC”) at FBI Headquarters in Washington,
D.C. Mueller personally directed PENTTBOM from the
SIOC and remained in daily contact with FBI field of-
fices.

In conjunction with PENTTBOM, the Deputy Attor-
ney General’s Office (the “DAG’s Office”) established the

page (that is, we cannot disregard the fact that the OIG reports
make particular findings), we need not consider the truth of those
words to the extent disputed by Plaintiffs. See Turkmen 111, 915 F.
Supp. 2d at 342 n.14 (citing DiFolco, 622 F.3d at 111). Even were we
to view the OIG reports as fully incorporated, reliance on any asser-
tion of fact requires a credibility assessment that we are fundament-
ally unsuited to undertake at the Rule 12(b)(6) stage. And although
the OIG reports cannot determinatively prove or disprove Plaintiffs’
allegations, they remain relevant to our analysis because they sup-
plement our understanding of the law enforcement response to 9/11.

" The allegations set forth herein are drawn from the Complaint and
those portions of the OIG reports incorporated by reference. See
supra note 6. We presume the veracity of Plaintiffs’ well-pleaded al-
legations. Iqbal, 556 U.S. at 679.
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SIOC Working Group to coordinate “efforts among the
various components within the [DOJ] that had an investi-
gative interest in[,] or responsibility for[,] the September
11 detainees.” Id. at 15.° The SIOC Working Group in-
cluded representatives from, among other agencies, the
FBI, the INS, and the DAG’s Office. This group met dai-
ly—if not multiple times in a single day—in the months
following 9/11; its duties included “coordinat[ing] infor-
mation and evidence sharing among the FBI, INS, and
U.S. Attorneys’ offices” and “ensur[ing] that aliens de-
tained as part of the PENTTBOM investigation would
not be released until they were cleared by the FBI of in-
volvement with the September 11 attacks or terrorism in
general.” Id.

Given that the 9/11 hijackers were all foreign nation-
als, the DOJ response carried a major immigration law
component. See id. at 12. Ashcroft and Mueller devel-
oped “a policy whereby any Muslim or Arab man encoun-
tered during the investigation of a tip received in the 9/11
terrorism investigation ... and discovered to be a
non-citizen who had violated the terms of his visa, was
arrested.” Compl. 11; see also ud. 1939-49. Ashcroft also
created the related “hold-until-cleared” policy, which
mandated that individuals arrested in the wake of 9/11
not be released from “custody until [FBI Headquarters]
affirmatively cleared them of terrorist ties.” Id. 12; see
also OIG Report at 38-39.

Within a week of 9/11, the FBI had received approxi-
mately 96,000 tips from civilians across the country.
These tips varied significantly in quality and reliability.’

® The SIOC Working Group acquired this name because its initial
meetings occurred at the FBI’s SIOC.

’ For instance, Turkmen came to the FBI’s attention when his land-
lord called the FBI’s 9/11 hotline and reported “that she rented an
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“Mueller [nonetheless] ordered that every one of these
tips be investigated, even if they were implausible on
their face.” Compl. 140. Ultimately, 762 detainees were
placed on the INS Custody List (the “INS List”) that
then made them subject to Asheroft’s hold-until-cleared
policy.

In the months following 9/11, the DOJ Defendants
“received detailed daily reports of the arrests and deten-
tions.” Id. 1147. Ashcroft and Mueller also “met regular-
ly with a small group of government officials in Washing-
ton, D.C., and mapped out ways to exert maximum pres-
sure on the individuals arrested in connection with the
terrorism investigation.” Id. 161." This small group
“discussed and decided upon a strategy to restrict the
9/11 detainees’ ability to contact the outside world and

apartment in her home to several Middle Eastern men, and she
‘would feel awful if her tenants were involved in terrorism and she
didn’t call’” Compl. 1251. “The FBI knew that her only basis for
suspecting these men was that they were Middle Eastern; indeed,
she reported that they were good tenants, and paid their rent on
time.” Id. Another alien was arrested after the FBI received a tip
that stated that the small grocery store where he worked was over-
staffed, thus arousing the tipster’s suspicions about the “Middle
Eastern men” that worked there. OIG Report at 17.

' Tt is unclear whether this “small group” refers to the SIOC Work-
ing Group or a distinct group involving Ashecroft, Mueller, and other
senior Washington, D.C., officials. One possibility is that Plaintiffs
are referring to the small group that consisted of Ashcroft, Mueller,
Michael Chertoff, who was then Assistant Attorney General of the
Criminal Division, and the Deputy Attorney General. See OIG Re-
port at 13. According to Chertoff, this group discussed the DOJ’s
post-9/11 law enforcement strategy and policies. Given the makeup
of this group and the SIOC Working Group, it is reasonable to infer
that information flowed between them; for instance, Chertoff’s depu-
ty, Alice Fisher, was placed in charge of immigration issues for the
Criminal Division and personally established the SIOC Working
Group.
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delay their immigration hearings. The group also decid-
ed to spread the word among law enforcement personnel
that the 9/11 detainees were suspected terrorists[] ...
and that they needed to be encouraged in any way possi-
ble to cooperate.” Id.

Plaintiffs, with the exception of Turkmen and Sachde-
va, were held at the MDC. Under MDC confinement pol-
icy, the 9/11 detainees placed in the MDC were held in
the MDC’s Administrative Maximum Special Housing
Unit (the “ADMAX SHU”)—"a particularly restrictive
type of SHU not found in most [Bureau of Prisons
(‘BOP’)] facilities because the normal SHU is usually suf-
ficient for correcting inmate misbehavior and addressing
security concerns.” Id. 176. The confinement policy was
created by the MDC Defendants “in consultation with
the FBL.” Id. 165.

Conditions in the ADMAX SHU were severe and be-
gan to receive media attention soon after detentions be-
gan. See OIG Report at 2, 5. Detainees were: “placed in
tiny cells for over 23 hours a day,” Compl. 15;
“strip-searched every time they were removed from or
returned to their cell[s], . .. even when they had no con-
ceivable opportunity to obtain contraband,” id. 1112;
provided with “meager and barely edible” food, id. 1128;
denied sleep by “bright lights” that were left on in their
cells for 24 hours a day, id. 1119, and, “[o]n some occa-
sions, correctional officers walked by every 20 minutes
throughout the night, kicked the doors to wake up the de-
tainees, and yelled” highly degrading and offensive com-
ments, id. 1120; constructively denied recreation and ex-
posed to the elements, see id. 11122-23; “denied access to
basic hygiene items like toilet paper, soap, towels, tooth-
paste, [and] eating utensils,” id. 1130; and prohibited
from moving around the unit, using the telephone freely,
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using the commissary, or accessing MDC handbooks,
which explained how to file complaints about mistreat-
ment, see td. 1176, 83, 129, 140.

MDC staff also subjected the 9/11 detainees to fre-
quent physical and verbal abuse. The abuse included
slamming the 9/11 detainees into walls; bending or twist-
ing their arms, hands, wrists, and fingers; lifting them off
the ground by their arms; pulling on their arms and
handcuffs; stepping on their leg restraints; restraining
them with handcuffs and/or shackles even while in their
cells; and handling them in other rough and inappropri-
ate ways. See 1d. 1105; see also Supplemental OIG Re-
port at 8-28. MDC staff also referred to the 9/11 detain-
ees as “‘terrorists,” and other offensive names; threat-
enled] them with violence; curs[ed] at them; insult[ed]
their religion; and ma[de] humiliating sexual comments
during strip-searches.” Compl. 1109. Specifically, Plain-
tiffs and putative class members at the MDC were re-
ferred to by staff as “camel[s],” “fucking Muslims,” and
“Arabic asshole[s],” id. 11110, 147, 218.

The MDC Plaintiffs did not receive copies of the Ko-
ran for weeks or months after requesting them, and one
Plaintiff never received a copy, “pursuant to a written
MDC policy ... that prohibited the 9/11 detainees from
keeping anything, including a Koran, in their cell[s].” Id.
71132. The MDC Plaintiffs were also “denied the Halal
food required by their Muslim faith.” [Id. 1133. And
“MDC staff frequently interrupted Plaintiffs’ and class
members’ prayers,” including “by banging on cell doors,”
yelling derogatory comments, and mocking the detainees
while they prayed. Id. 1136.

The named MDC Plaintiffs’ individual experiences—
several of which are highlighted below—add further tex-
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ture to their collective allegations concerning the arrest
and confinement of the 9/11 detainees.

A. Anser Mehmood

Mehmood, a citizen of Pakistan and devout Muslim,
entered the United States on a business visa in 1989 with
his wife, Uzma, and their three children. After his visa
expired, Mehmood remained in the country and started a
trucking business that provided enough earnings to pur-
chase a home in New Jersey and to send funds to his
family in Pakistan. In 2000, while living in New Jersey,
he and Uzma had their fourth child. In May 2001, Uz-
ma’s brother—a United States citizen—submitted an
immigration petition for the entire family.

On the morning of October 3, 2001, Mehmood was
asleep with Uzma and their one-year-old son when FBI
and INS agents knocked on his door. The agents
searched Mehmood’s home and asked whether he “was
involved with a jihad.” Id. 1 157. Mehmood admitted
that he had overstayed his visa. The FBI informed
Mehmood that they were not interested in him; they had
come to arrest his wife Uzma, whose name the FBI had
encountered when investigating Plaintiff Ahmer Abbasi,
her brother. Mehmood convinced the FBI to arrest him
instead of Uzma because their son was still breastfeed-
ing. “The Agent told Mehmood that they had no choice
but to arrest one of the parents, but that Mehmood faced
a minor immigration violation only, and he would be out
on bail within days.” Id. 1159.

Upon his arrival at the MDC, Mehmood “was dragged
from the van by several large correctional officers, who
threw him into several walls on his way into the facility.”
Id. 1162. “His left hand was broken during this incident”
and “[t]he guards threatened to kill him if he asked any
questions.” Id. His experience in the ADMAX SHU
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tracked that of other 9/11 detainees. For instance,
“[wlhenever Mehmood was removed from his cell, he was
placed in handecuffs, chains, and shackles. Four or more
MDC staff members typically escorted him to his desti-
nation, frequently inflicting unnecessary pain along the
way, for example, by banging him into the wall, dragging
him, carrying him, and stepping on his shackles and
pushing his face into the wall.” Id. 1166. Neither the
FBI nor INS interviewed Mehmood following his arrest.
Mehmood was not released from the ADMAX SHU until
February 6, 2002.

B. Ahmed Khalifa

Khalifa, who had completed five years toward a medi-
cal degree at the University of Alexandria in Egypt,
came to the United States on a student visa in July 2001.
He came to the FBI’s attention after the FBI received a
tip that “several Arabs who lived at Khalifa’s address
were renting a post-office box, and possibly sending out
large quantities of money.” Id. 1195. On September 30,
2001, FBI, INS, and officers from the New York City Po-
lice Department came to the apartment Khalifa shared
with several Egyptian friends. The officers searched his
wallet and apparently became “very interested in a list of
phone numbers of friends in Egypt.” Id. 1196. After
searching the apartment, the agents asked Khalifa for his
passport and “if he had anything to do with September
11.” Id. 1197. One FBI agent told Khalifa that they
were only interested in three of his roommates, but an-
other agent said they also needed Khalifa, whom they ar-
rested for “working without authorization.” Id.

On October 1, 2001, after briefly stopping at a local
INS detention facility to complete paperwork, Khalifa
and his roommates were transported to the MDC. When
he arrived at the MDC, Khalifa “was slammed into the
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wall, pushed and kicked by MDC officers and placed into
a wet cell, with a mattress on the floor.” Id. 1201. “[His]
wrists were cut and bruised from his handcuffs, and he
was worried about other detainees, whom he heard gasp-
ing and moaning through the walls of his cell.” Id.

FBI and INS agents interviewed Khalifa on October 7,
2001. One of the agents apologized to Khalifa after notic-
ing the bruises on his wrists. When Khalifa stated that
MDC guards were abusing him, the agents “stated it was
because he was Muslim.” Id. 1202. In notes from the in-
terview, the agents did not question Khalifa’s credibility,
and noted no suspicion of ties to terrorism or interest in
him in connection with PENTTBOM.

Following the interview, MDC guards strip searched
Khalifa and “laughed when they made him bend over and
spread his buttocks.” Id. 1203. Khalifa complains of the
conditions associated with detention in the ADMAX
SHU, including arbitrary and abusive strip searches,
sleep deprivation, constructive denial of recreational ac-
tivities and hygiene items, and deprivation of food and
medical attention.

By November 5, 2001, the New York FBI field office
affirmatively cleared Khalifa of any ties to terrorism and
sent his name to FBI Headquarters for final clearance.
Khalifa was not officially cleared until December 19,
2001. He remained confined in the ADMAX SHU until
mid-January 2002.

C. Purna Raj Bajracharya

Bajracharya is neither Muslim nor Arab. He is a
Buddhist and native of Nepal who entered the United
States on a three-month business visa in 1996. After
overstaying his visa, Bajracharya remained in Queens,
New York, for five years, working various odd jobs to
send money home to his wife and sons in Nepal. Having
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planned to return home in the fall or winter of 2001, Ba-
jracharya used a video camera to capture the streets he
had come to know in New York. He came to the FBI’s
attention on October 25, 2001, when a Queens County
District Attorney’s Office employee “observed an ‘[Alrab
male’ videotaping outside a Queens[] office building that
contained the Queens County District Attorney[’s] Office
and a New York FBI office.” Id. 1230. When ap-
proached by investigators from the District Attorney’s
Office, Bajracharya tried to explain that he was a tourist.
The investigators took him inside the building and inter-
rogated him for five hours. FBI and INS agents arrived
at some point during the interrogation. Bajracharya
subsequently took the agents to his apartment; provided
them with his identification documents, which established
his country of origin; and admitted to overstaying his vi-
sa.

Apparently due to the videotaping, Bajracharya was
designated as being of “special interest” to the FBI and
on October 27, 2001, he was transported to the MDC. Id.
19233-34. On October 30, 2001, the FBI agent assigned
to Bajracharya’s case, along with other law enforcement
personnel, interviewed him with the aid of an interpreter.
During the interview, “Bajracharya was asked whether
he was Muslim or knew any Muslims.” Id. 1235.
Bajracharya explained that he was not Muslim and knew
no Muslims. The FBI agent’s notes from the interview
do not question Bajracharya’s credibility or express any
suspicion of ties to terrorism. Two days later, the same
agent affirmatively cleared Bajracharya of any link to
terrorism. By November 5, 2001, the New York FBI
field office completed its investigation and forwarded
Bajracharya’s case to FBI Headquarters for final
clearance. Documents at FBI Headquarters note that
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the FBI had no interest in Bajracharya by mid-
November 2001. Nonetheless, he was not released from
the ADMAX SHU until January 13, 2002. The FBI
agent assigned to Bajracharya’s case did not understand
why Bajracharya remained in the ADMAX SHU
throughout this period; the agent eventually called the
Legal Aid Society and advised an attorney that
Bajracharya needed legal representation.

Bajracharya, who is 5’3" and weighed about 130
pounds at the time of his arrest, complains of the same
conditions common to the other MDC Plaintiffs. For in-
stance, he could not sleep due to the light in his cell, and
when he was removed from his cell, he would be placed in
handcuffs, chains, and shackles and escorted by four or
more MDC staff members. Bajracharya became so
traumatized by his experience in the ADMAX SHU that
he wept constantly. When an attorney requested that the
MDC transfer Bajracharya to general population, an
MDC “doctor responded that Bajracharya was crying too
much, and would cause a riot.” Id. 1241.

IV. THE NEW YORK LIST AND THE “OF INTEREST” DES-
IGNATION

As originally articulated by Asheroft, following 9/11,
the DOJ sought to prevent future terrorism by arresting
and detaining those people who “have been identified as
persons who participate in, or lend support to, terrorist
activities.” OIG Report at 12 (internal quotation marks
omitted). To that end, Michael Pearson, who was then
INS Executive Associate Commissioner for Field Opera-
tions, issued a series of Operational Orders, which ad-
dressed the responsibilities of INS agents operating with
the FBI to investigate leads on illegal aliens. A Septem-
ber 22, 2001 order instructed agents to “exercise sound
judgment” and to limit arrests to those aliens in whom
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the FBI had an “interest” and discouraged arrest in cas-
es that were “clearly of no interest in furthering the in-
vestigation of the terrorist attacks of September 11th.”
Id. at 45 (internal quotation marks omitted). The “of in-
terest” designation by an FBI agent had significant im-
plications for a detainee. “Of interest” detainees were
placed on the INS List, subject to the hold-until-cleared
policy, and required FBI clearance of any connection to
terrorism before they could be released or removed from
the United States. Detainees who were not designated
“of interest” to the FBI's PENTTBOM investigation
were not placed on the INS List, did not require clear-
ance by the FBI, and could be processed according to
normal INS procedures. Id. at 40.

The arrest and detention mandate was not uniformly
implemented throughout the country. Specifically, the
New York FBI investigated all PENTTBOM leads with-
out vetting the initial tip and designated as “of interest”
“anyone picked up on a PENTTBOM lead . . . regardless
of the strength of the evidence or the origin of the lead.”
Id. at 41; see also Compl. 1943-45. For instance, days af-
ter 9/11, New York City police stopped three Middle
Eastern men in Manhattan on a traffic violation and
found plans to a public school in the car. The next day,
their employer confirmed that the men had the plans be-
cause they were performing construction work on the
school. Nonetheless, the men were arrested and de-
tained. See OIG Report at 42. In another instance, a
Middle Eastern man was arrested for illegally crossing
into the United States from Canada over a week before
9/11. After the attacks, the man was placed on New
York’s “‘special interest’ list even though a document in
his file, dated September 26, 2001, stated that FBI New
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York had no knowledge of the basis for his detention.”
Id. at 64 (internal quotation marks omitted).

In many cases, the New York FBI did not even at-
tempt to determine whether the alien was linked to ter-
rorism, see id. at 14, 16, 41-42, 47, and it “never labeled a
detainee ‘no interest’ until after the clearance process
was complete,” id. at 18 (emphasis added). Thus, aliens
encountered and arrested pursuant to a PENTTBOM
lead in New York were designated “of interest” (or spe-
cial interest) and held until the local field office confirmed
they had no ties to terrorism. Id. at 14; see also id. at
53." The result was that the MDC Plaintiffs and others
similarly situated in New York were held at the MDC
ADMAX SHU as if they met the national “of interest”
designation. These practices—specifically the absolute
lack of triage—appear to have been unique to New York.
See id. at 47, 56."

At some point in October 2001, INS representatives to
the SIOC Working Group learned that the New York
FBI was maintaining a separate list (the “New York
List”) of detainees who had not been included in the na-
tional INS List. One explanation for maintaining a sepa-
rate New York List was that the New York FBI could
not determine if the detainees had any connection with
terrorist activity. Id. at 54.

" The OIG Report indicates that 491 of the 762 detainees were ar-
rested in New York. OIG Report at 21-22. However, the OIG Re-
port does not identify how many New York arrests were the result of
the New York FBI’s efforts.

" The OIG Report posits that the New York response differed from
the rest of the nation, at least in part, as a result of the New York

FBI and U.S. Attorney’s Office’s long tradition of independence from
their headquarters in Washington, D.C. See OIG Report at 54.
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After INS Headquarters learned of the separate New
York List, small groups of senior officials from the DAG’s
Office, the FBI, and the INS convened on at least two oc-
casions in October and November 2001 to suggest how to
deal with the two separate lists of detainees. In dis-
cussing how to address the New York List, “officials at
the INS, FBI, and [DOJ] raised concerns about, among
other things, whether the aliens [on the New York List]
had any nexus to terrorism.” Id. at 53. Nonetheless, this
list was merged with the INS List due to the concern
that absent further investigation, “the FBI could unwit-
tingly permit a dangerous individual to leave the United
States.” Id. The decision to merge the lists ensured that
some of the individuals on the New York List would re-
main detained in the challenged conditions of confine-
ment as if there were some suspicion that those individu-
als were tied to terrorism, even though no such suspicion
existed.

V. THE ISSUES ON APPEAL

In a January 15, 2013 Memorandum and Order, the
district court granted in part and denied in part Defend-
ants’ motions to dismiss the Complaint. The district
court dismissed all claims against the DOJ Defendants.
As to the MDC Defendants, the district court denied
their motions to dismiss Plaintiffs’ substantive due pro-
cess conditions of confinement claim (Claim 1); equal pro-
tection conditions of confinement claim (Claim 2); free
exercise claim (Claim 3); unreasonable strip search claim
(Claim 6); and conspiracy claim under 42 U.S.C. §1985(3)
(Claim 7). See Turkmen 111,915 F. Supp. 2d at 324. The
MDC Defendants appealed, and Plaintiffs cross-appealed
the dismissal of the claims against the DOJ Defendants
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based on a judgment that was entered pursuant to Rule
54(b) of the Federal Rules of Civil Procedure.”

DISCUSSION"
I. PLEADING STANDARD

To satisfy Iqbal’s plausibility standard, Plaintiffs must
“plead[ ] factual content that allows the court to draw the
reasonable inference that the defendant is liable for the
misconduct alleged.” 556 U.S. at 678. Although plausibil-
ity is not a “probability requirement,” Plaintiffs must al-
lege facts that permit “more than a sheer possibility that
a defendant has acted unlawfully.” Id. (internal quota-
tion marks omitted). Factual allegations that are “mere-
ly consistent with” unlawful conduct do not create a rea-
sonable inference of liability. Id.

Moreover, “[t]hreadbare recitals of the elements of a
cause of action, supported by mere conclusory state-
ments, do not suffice.” Id. Well-pleaded factual allega-
tions, in contrast, should be presumed true, and we must
determine “whether they plausibly give rise to an entitle-
ment to relief.” Id. at 679. Ultimately, every plausibility
determination is a “context-specific task that requires the
reviewing court to draw on its judicial experience and
common sense.” Id.

With the exception of the Section 1985 conspiracy
claim, all of Plaintiffs’ claims allege constitutional viola-
tions based on injuries first recognized by the Supreme
Court in Bivens, 403 U.S. at 388. During the course of
this litigation, the Supreme Court made it clear in Iqbal

" Plaintiffs have not appealed the district court’s dismissal of their
interference with counsel claims (Claims 4 and 5).

" We review the district court’s determination of Defendants’ Rule
12(b)(6) motions to dismiss de novo. See Papelino v. Albany Coll. of
Pharmacy of Union Univ., 633 F.3d 81, 88 (2d Cir. 2011).
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that a federal tortfeasor’s Bivens liability cannot be
premised on vicarious liability. 556 U.S. at 676. Thus,
Plaintiffs must plausibly plead that each Defendant,
“through the official’s own individual actions,” violated
Plaintiffs’ constitutional rights. Id. In other words,
Bivens relief is available only against federal officials
who are personally liable for the alleged constitutional
tort. Id. at 676-77. Iqbal precludes relying on a supervi-
sor’s mere knowledge of a subordinate’s mental state
(i.e., discriminatory or punitive intent) to infer that the
supervisor shared that intent. Id. at 677. Knowing that a
subordinate engaged in a rogue discriminatory or puni-
tive act is not enough. But that is not to say that where
the supervisor condones or ratifies a subordinate’s dis-
criminatory or punitive actions the supervisor is free of
Biens’s reach. See id. at 683.

II. AVAILABILITY OF A BIivENS REMEDY FOR PLAIN-
TIFFS’ CLAIMS

Unlike the MDC Defendants, none of the DOJ De-
fendants challenge the existence of a Bivens remedy in
their briefs to this Court. While the DOJ Defendants did
raise this issue below, and are represented by able coun-
sel on appeal, they have chosen to not offer that argu-
ment now as a further defense of their victory in the dis-
trict court. However, as the reader will later discover,
our dissenting colleague makes much of this defense,
raising it as her main objection to our resolution of the
appeal. Given the MDC Defendants’ arguments, as well
as the dissent’s decision to press the issue, legitimately
noting that a district court’s judgment can be affirmed on
any ground supported by the record, Dissenting Op., post
at 7 n.4 (citing Lotes Co. v. Hon Hai Precision Indus.
Co., 753 F.3d 395, 413 (2d Cir. 2014)), we think it appro-
priate to explain our conclusion that a Bivens remedy is
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available for the MDC Plaintiffs’ punitive conditions of
confinement and strip search claims against both the
DOJ and the MDC Defendants.

In Bivens, 403 U.S. at 388, the Supreme Court “recog-
nized for the first time an implied private action for dam-
ages against federal officers alleged to have violated a cit-
izen’s constitutional rights.” Corr. Servs. Corp. v. Ma-
lesko, 534 U.S. 61, 66 (2001). “The purpose of Bivens is to
deter individual federal officers from committing consti-
tutional violations.” Id. at 70. Because a Bivens claim
has judicial parentage, “the Supreme Court has warned
that the Bivens remedy is an extraordinary thing that
should rarely if ever be applied in new contexts.” Arar v.
Ashcroft, 585 F.3d 559, 571 (2d Cir. 2009) (en banc) (in-
ternal quotation marks omitted). Thus, a Bivens remedy
is not available for all who allege injury from a federal of-
ficer’s violation of their constitutional rights.

In Arar, we outlined a two-step process for determin-
ing whether a Bivens remedy is available. First, the
court must determine whether the underlying claims ex-
tend Bivens into a “new context.” Id. at 572. If, and only
if, the answer to this first step is yes, the court must then
consider (a) “whether there is an alternative remedial
scheme available to the plaintiff,” and, even if there is
not, (b) “whether special factors counsel hesitation in
creating a Bivens remedy.” Id. (internal quotation marks
and brackets omitted). As Arar noted, case law provides
limited guidance regarding how to determine whether a
claim presents a new context for Bivens purposes. Thus,
“[wle construe[d] the word ‘context’ as it is commonly
used in law: to reflect a potentially recurring scenario
that has similar legal and factual components.” Id.

Determining the “context” of a claim can be tricky.
The MDC Defendants contend that the context of Plain-
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tiffs’ claims is the nation’s “response to an unprecedented
terrorist attack.” Sherman Br. 45. The DOJ Defendants
made a similar argument before the district court in an
earlier round of this litigation. See Turkmen I, 2006 WL
1662663, at *30. The MDC Defendants, and the dissent
on behalf of the DOJ Defendants, contend that Arar sup-
ports this view. But if that were the case, then why did
Arar take pains to note that the “context” of Arar’s
claims was not the nation’s continuing response to terror-
ism, but the acts of federal officials in carrying out Arar’s
extraordinary rendition? 585 F.3d at 572. We looked to
both the rights injured and the mechanism of the injury
to determine the context of Arar’s claims. In rejecting
the availability of a Bivens remedy, we focused on the
mechanism of his injury: extraordinary rendition—“a
distinct phenomenon in international law”—and deter-
mined this presented a new context for Bivens-based
claims. Id. Only upon concluding that extraordinary
rendition presented a new context did we examine the
policy concerns and competing remedial measures avail-
able to Arar. In our view, setting the context of the
Bivens claims here as the national response in the wake
of 9/11 conflates the two-step process dictated by this
Court in Arar. The reasons why Plaintiffs were held at
the MDC as if they were suspected of terrorism do not
present the “context” of their confinement—just as the
reason for Arar’s extraordinary rendition did not present
the context of his claim. Without doubt, 9/11 presented
unrivaled challenges and severe exigencies—but that
does not change the “context” of Plaintiffs’ claims.
“[M]ost of the rights that the Plaintiff[s] contend[] were
violated do not vary with surrounding circumstances,
such as the right not to be subjected to needlessly harsh
conditions of confinement, the right to be free from the
use of excessive force, and the right not to be subjected
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to ethnic or religious discrimination. The strength of our
system of constitutional rights derives from the steadfast
protection of those rights in both normal and unusual
times.” Iqbal v. Hasty (Hasty), 490 F.3d 143, 159 (2d Cir.
2007), rev’d on other grounds sub nom. Igbal, 556 U.S.
662.

Thus, we think it plain that the MDC Plaintiffs’ condi-
tions of confinement claims are set in the following con-
text: federal detainee Plaintiffs, housed in a federal facili-
ty, allege that individual federal officers subjected them
to punitive conditions. This context takes account of both
the rights injured (here, substantive due process and
equal protection rights)” and the mechanism of injury
(punitive conditions without sufficient cause). The
claim—that individual officers violated detainees’ consti-
tutional rights by subjecting them to harsh treatment
with impermissible intent or without sufficient cause—
stands firmly within a familiar Bivens context. Both the
Supreme Court and this Circuit have recognized a Bivens
remedy for constitutional challenges to conditions of con-
finement. In Carlson v. Green, 446 U.S. 14, 17-20 (1980),

" The rights-injured component of Plaintiffs’ claims fall within a rec-
ognized Bivens context. This Circuit has presumed the availability
of a Bivens remedy for substantive due process claims in several
cases. See Arar, 585 F.3d at 598 (Sack, J., dissenting) (citing cases).
In addition, the Supreme Court has acknowledged the availability of
“a Bivens action to redress a violation of the equal protection com-
ponent of the Due Process Clause of the Fifth Amendment.” Igbal,
556 U.S. at 675 (citing Davis v. Passman, 442 U.S. 228 (1979)). And
while it is true that the Supreme Court has subsequently declined to
extend Dawis to other employment discrimination claims, such as in
Chappell v. Wallace, 462 U.S. 296, 300-04 (1983), the Court’s analysis
was focused on the special nature of the employer-employee rela-
tionship in the military—or, in other words, the mechanism of injury.
Here, where the mechanism of injury is also familiar, a Bivens rem-
edy is plainly available.
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the Supreme Court recognized an implied remedy for the
plaintiff’s claim alleging an Eighth Amendment violation
for prisoner mistreatment. Furthermore, in Malesko, in
refusing to extend a Bivens remedy to claims against pri-
vate corporations housing federal detainees, the Supreme
Court observed in dicta that, while no claim was available
against the private corporation, a federal prisoner would
have a remedy against federal officials for constitutional
claims. 534 U.S. at 72. “If a federal prisoner in a BOP
facility alleges a constitutional deprivation, he may bring
a Bivens claim against the offending individual officer,
subject to the defense of qualified immunity.” Id. The
Court went on to recognize that the “prisoner may not
bring a Bivens claim against the officer’s employer, the
United States, or the BOP.” Id. The MDC Plaintiffs’
claims here plainly follow Malesko’s guidance: the claims
are raised against the individual officers, both at the DOJ
and the MDC, who were responsible for subjecting the
Plaintiffs to punitive conditions of confinement.

The Second Circuit has also recognized the availability
of Bivens relief for federal prisoners housed in federal
facilities bringing claims against individual federal offi-
cers. In Thomas v. Ashcroft, 470 F.3d 491, 497 (2d Cir.
2006), this Court reversed the district court’s dismissal of
the prisoner plaintiff’s Bivens claim for violation of his
due process rights against supervisory prison officials.
See also Tellier v. Fields, 280 F.3d 69, 80-83 (2d Cir.
2000) (recognizing a Bivens remedy for a claim of depri-
vation of procedural due process brought by a federal
prisoner against federal prison officials). Furthermore,
in Hasty, where we considered claims nearly identical to
those at issue in this case, we “did not so much as hint ei-
ther that a Bivens remedy was unavailable or that its
availability would constitute an unwarranted extension of
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the Bivens doctrine.” Arar, 585 F.3d at 597 (Sack, J.,
dissenting) (discussing Hasty, 490 F.3d at 177-78).

Our sister circuits have also permitted Bivens claims
for unconstitutional conditions of confinement. In Cale v.
Johnson, 861 F.2d 943, 947 (6th Cir. 1988), abrogated on
other grounds by Thaddeus-X v. Blatter, 175 F.3d 378
(6th Cir. 1999) (en banc), the Sixth Circuit held that “fed-
eral courts have the jurisdictional authority to entertain a
Bivens action brought by a federal prisoner, alleging vio-
lations of his right to substantive due process.” The
Third Circuit has also permitted a federal inmate to
bring a civil rights action against prison officials. See
Bistrian v. Levi, 696 ¥.3d 352, 372-75 (3d Cir. 2012) (as-
suming availability of a Bivens remedy for plaintiff’s
Fifth Amendment substantive due process and other
constitutional claims challenging his conditions of con-
finement).

Notwithstanding the persuasive precedent suggesting
the availability of a Bivens remedy for the MDC Plain-
tiffs’ conditions of confinement claims, the MDC Defend-
ants, and our dissenting colleague, argue that the MDC
Plaintiffs’ claims present a new Bivens context because
the Plaintiffs are illegal aliens. But because the MDC
Plaintiffs’ right to be free from punitive conditions of con-
finement is coextensive with that of a citizen, their unlaw-
ful presence in the United States at the time of the chal-
lenged confinement does not place their standard mis-
treatment claim into a new context. Indeed, the Fifth
Circuit has recognized a Bivens claim raised by a Mexi-
can national for violations of her Fourth and Fifth
Amendment rights to be free from false imprisonment
and the use of excessive force by law enforcement per-
sonnel. See Martinez-Aguero v. Gonzalez, 459 F.3d 618,
625 (5th Cir. 2006). The Ninth Circuit has also recog-
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nized a Bivens claim for due process violations that oc-
curred during an illegal alien plaintiff’s detention. See
Papa v. United States, 281 F.3d 1004, 1010-11 (9th Cir.
2002)." Thus, we conclude that a Bivens remedy is avail-
able for the Plaintiffs’ substantive due process and equal
protection conditions of confinement claims.

Our understanding of Bivens and this Court’s decision
in Arar do not however suggest the availability of a
Bivens remedy for the Plaintiffs’ free exercise claim.
That claim—that Defendants deliberately interfered with
Plaintiffs’ religious practices by: (1) denying them timely
access to copies of the Koran; (2) denying them Halal
food; and (3) failing to stop MDC staff from interfering
with Plaintiffs’ prayers—does not fall within a familiar
Bivens context. Here, it is the right injured—Plaintiffs’
free exercise right—and not the mechanism of injury
that places Plaintiffs’ claims in a new Bivens context. In-
deed, the Supreme Court has “not found an implied dam-
ages remedy under the Free Exercise Clause” and has
“declined to extend Bivens to a claim sounding in the
First Amendment.” Iqbal, 556 U.S. at 675 (citing Bush v.
Lucas, 462 U.S. 367 (1983)). Accordingly, we agree with
the MDC Defendants that Plaintiffs’ free exercise claim
should have been dismissed.

But the MDC Plaintiffs’ claim that they were subject-
ed to unlawful strip searches falls within an established
Bwens context: federal detainee plaintiffs, housed in a

' We note that the Ninth Circuit has declined to provide illegal al-
iens with an implied Bivens remedy for unlawful detention during
deportation proceedings. Mirmehdi v. United States, 689 F.3d 975,
981-83 (9th Cir. 2012). Of course, that decision is plainly inapposite
here where the MDC Plaintiffs do not challenge the fact that they
were detained, but rather the conditions in which they were de-
tained.
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federal facility, allege that individual federal officers sub-
jected them to unreasonable searches in violation of the
Fourth Amendment. The MDC Defendants fail to per-
suasively explain why recognizing the MDC Plaintiffs’
unlawful strip search claim would extend Bivens to a new
context. Indeed, the right violated certainly falls within a
recognized Bivens context: the Fourth Amendment is at
the core of the Bivens jurisprudence, as Bivens itself
concerned a Fourth Amendment claim. In Bivens, the
plaintiff brought a Fourth Amendment claim for the de-
fendants’ use of unreasonable force without probable
cause, resulting in the plaintiff’s unlawful arrest. 403
U.S. at 389-90; see also Groh v. Ramirez, 540 U.S. 551,
555 (2004) (recognizing the availability of a Bivens reme-
dy for a Fourth Amendment claim of an unreasonable
search, as a result of a facially invalid warrant). This
Circuit has also permitted Bivens relief for Fourth
Amendment claims involving unreasonable searches.
See, e.g., Castro v. United States, 34 F.3d 106, 107 (2d
Cir. 1994). And the mechanism of the violation—here, an
unreasonable search performed by a prison official—has
also been recognized by this Circuit. Indeed, in Arar, we
stated that “[iln the small number of contexts in which
courts have implied a Bivens remedy, it has often been
easy to identify both the line between constitutional and
unconstitutional conduct, and the alternative course
which officers should have pursued .... [T]he immigra-
tion officer who subjected an alien to multiple strip
searches without cause should have left the alien in his
clothes.” 585 F.3d at 580; see also Hasty, 490 F.3d at
170-73 (assuming the existence of a Bivens remedy to
challenge strip searches under the Fourth Amendment).

Accordingly, we conclude that a Bivens remedy is
available for Plaintiffs’ conditions of confinement claims,
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under both the Due Process and Equal Protection Claus-
es of the Fifth Amendment, and Fourth Amendment un-
reasonable and punitive strip searches claim.” However,
Plaintiffs’ free exercise claim would require extending
Bivens to a new context, a move we decline to make ab-
sent guidance from the Supreme Court.

ITII. CLAIM 1: SUBSTANTIVE DUE PROCESS CONDITIONS
OF CONFINEMENT
The MDC Plaintiffs allege that the harsh conditions of
confinement in the MDC violated their Fifth Amendment
substantive due process rights and that all Defendants
are liable for this harm.” Plaintiffs present distinct theo-
ries of liability as to the DOJ and MDC Defendants.

A. Applicable Legal Standard

The Fifth Amendment’s Due Process Clause forbids
subjecting pretrial detainees to punitive restrictions or
conditions. See Bell v. Wolfish (Wolfish), 441 U.S. 520,
535 & n.16 (1979).” Plaintiffs must plausibly plead that
Defendants, (1) with punitive intent, (2) personally en-
gaged in conduct that caused the challenged conditions of

'" Because we conclude that Plaintiffs’ substantive due process, equal
protection, and unreasonable punitive strip searches claims do not
extend Bivens to a new context, we need not address “whether there
is an alternative remedial scheme available to the plaintiff” or
“whether special factors counsel hesitation in creating a Bivens rem-
edy.” Arar, 585 F.3d at 572 (internal quotation marks and brackets
omitted).

" Turkmen and Sachdeva, the Passaic Plaintiffs, do not bring a sub-
stantive due process conditions of confinement claim or unreasonable
strip search claim (Claims 1 and 6).

" The parties have not argued for a different standard in this appeal.
Accordingly, we do not address whether the rights of civil immigra-
tion detainees should be governed by a standard that is even more
protective than the standard that applies to pretrial criminal detain-
ees.
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confinement. See id. at 538; see also Iqbal, 556 U.S. at
676-77. Absent “an expressed intent to punish,” Wolfish,
441 U.S. at 538, we may only infer that Defendants acted
with punitive intent if the challenged conditions were
“not reasonably related to a legitimate goal—if [they
were] arbitrary or purposeless,” id. at 539.

B. The DOJ Defendants

While the DOJ Defendants do not raise a no-Bivens-
claim defense, they do forcefully contest liability here
with powerful post-Igbal assertions that “the former At-
torney General and FBI Director did not themselves re-
quire or specify any of the particular conditions set forth
in the complaint. And they cannot be held liable on what
amounts to a theory of respondeat superior for the ac-
tions of others who may have imposed those conditions.”
Asheroft & Mueller Br. 10. They contend that because
the former Attorney General’s initial detention order was
constitutional, having been approved by the Supreme
Court in Iqbal, the DOJ Defendants were “entitled to
presume that the facially constitutional policy would in
turn be implemented lawfully ....” Id. at 9. We agree
... to a point.

The MDC Plaintiffs concede that the DOJ Defendants
did not create the particular conditions in question. See
Turkmen 111, 915 F. Supp. 2d at 326 n.4; see also OIG
Report at 19, 112-13 (reporting that, at least initially,
BOP officials determined the conditions under which de-
tainees would be held, without direction from the FBI or
elsewhere). The MDC Plaintiffs similarly fail to plead
that Ashcroft’s initial arrest and detention mandate re-
quired subordinates to apply excessively restrictive con-
ditions to civil detainees against whom the government
lacked individualized suspicion of terrorism. Given the
mandate’s facial validity, the DOJ Defendants had a right
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to presume that subordinates would carry it out in a con-
stitutional manner. See Al-Jundi v. Estate of Rockefel-
ler, 885 F.2d 1060, 1065-66 (2d Cir. 1989). But that is not
the end of the matter.

The MDC Plaintiffs plausibly plead that the DOJ De-
fendants were aware that illegal aliens were being de-
tained in punitive conditions of confinement in New York
and further knew that there was no suggestion that those
detainees were tied to terrorism except for the fact that
they were, or were perceived to be, Arab or Muslim.”
The MDC Plaintiffs further allege that while knowing
these facts, the DOJ Defendants were responsible for a
decision to merge the New York List with the national
INS List, which contained the names of detainees whose
detention was dependent not only on their illegal immi-
grant status and their perceived Arab or Muslim affilia-
tion, but also a suspicion that they were connected to ter-
rorist activities. The merger ensured that the MDC

® The dissent counters that “[t]his is not apparent in the record,” cit-
ing Plaintiff Bajracharya’s videotaping of a building in Queens as ev-
idence of that Plaintiff’s possible tie to terrorism. Dissenting Op.,
post at 43 n.28. The dissent makes no mention, of course, of Plaintiff
Khalifa, who was told that the FBI was only interested in his room-
mates, but who was arrested and then detained in the ADMAX SHU
anyway, Compl. 1197; or of Plaintiff Mehmood, who was arrested
and detained in the ADMAX SHU in place of his wife, in whom the
FBI had apparently expressed interest, but who was still breastfeed-
ing their son, id. 1159. The dissent further claims that detainees
were not sent to the ADMAX SHU based on their perceived race or
religion, but—as the OIG Report states—based on whether they
were designated of “high interest” to the PENTTBOM investigation.
Dissenting Op., post at 44 n.28 (citing OIG Report at 18, 111). But,
as the dissent concedes, id., Plaintiffs’ well-pleaded Complaint spe-
cifically contradicts this point: the MDC Plaintiffs were detained in
the ADMAX SHU “even though they had not been classified ‘high
interest,”” Compl. 14.
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Plaintiffs would continue to be confined in punitive condi-
tions. This is sufficient to plead a Fifth Amendment sub-
stantive due process violation.” Given the lack of indi-
vidualized suspicion, the decision to merge the lists was
not “reasonably related to a legitimate goal.” See Wolf-
1sh, 441 U.S. at 539. The only reason why the MDC
Plaintiffs were held as if they were suspected of terror-
ism was because they were, or appeared to be, Arab or
Muslim. We conclude that this plausibly pleads punitive
intent. Id.

1. Punitive Conditions of Confinement

Contrary to the district court’s conclusion that Plain-
tiffs failed to “allege that the DOJ [D]efendants were
even aware of [the] conditions,” Turkmen III, 915 F.
Supp. 2d at 340, the Complaint and the OIG Report each
contain allegations of the DOJ Defendants’ knowledge of
the challenged conditions. Plaintiffs allege, inter alia,
that Mueller ran the 9/11 investigation out of FBI Head-
quarters; and that “Ashcroft, Mueller[,] and Ziglar re-
ceived detailed daily reports of the arrests and deten-
tions,” Compl. 147; see also id. 1163-65.

The OIG Report makes plain the plausibility of Plain-
tiffs’ allegations. The “[DOJ] was aware of the BOP’s de-
cision to house the September 11 detainees in

' We acknowledge, as the dissent points out, that the MDC Plaintiffs
did not advance the “lists-merger theory” before this Court or the
district court. Dissenting Op., post at 43 n.28. Rather, they struc-
tured the Complaint to challenge Ashcroft’s arrest and detention
mandate as initially formulated and generally applied. In examining
the Complaint’s sufficiency, we have been clear that the pleadings
are inadequate to challenge the validity of the policy ab initio, but do
state a claim with regard to the merger decision, an event that Plain-
tiffs explicitly reference in the Complaint. See Compl. 147; Pls.” Br.
38. Sufficiency analysis requires a careful parsing of the Complaint
and that is all that has occurred here.
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high-security sections in various BOP facilities.” OIG
Report at 19. The Deputy Chief of Staff to Asheroft told
the OIG that an allegation of mistreatment was called to
the Attorney General’s attention. Id. at 20. And BOP
Director Kathy Hawk Sawyer stated that in the weeks
following 9/11, the Deputy Attorney General’s Chief of
Staff and the Principal Associate Deputy Attorney Gen-
eral “called her ... with concerns about detainees’ ability
to communicate both with those outside the facility and
with other inmates,” id. at 112, which she said confirmed
for her that the decision to house detainees in the restric-
tive conditions of the ADMAX SHU was appropriate, id.
at 112-113. This supports the reasonable inference that
not only was Ashcroft’s office aware of some of the condi-
tions imposed, but affirmatively supported them. See al-
so ud. at 113 (DOJ officials told Sawyer to “take [BOP]
policies to their legal limit”).* Furthermore, the OIG
Report also makes clear that conditions in the ADMAX
SHU began to receive media attention soon after deten-
tions began, see id. at 2, 5;” thus, it seems implausible

* The dissent attempts to minimize the force of these comments,
claiming that communications about a condition of confinement that
was lifted before the merger decision cannot support an inference as
to what the DOJ Defendants knew about the conditions in the AD-
MAX SHU. Dissenting Op., post at 56-57. Simply put, we disagree.
The fact remains that a condition of confinement, less severe and
abusive than the conditions at issue here, garnered the attention of
senior officials; it stands to reason that conditions that kept detain-
ees in their cells for twenty-three hours a day, denied them sleep by
bright lights, and involved excessive strip searches and physical
abuse, would have come to the DOJ Defendants’ attention.

» See, e. 9., Neil A. Lewis, A Nation Challenged: The Detainees; De-
tentions After Attacks Pass 1,000, U.S. Says, N.Y. TIMES, Oct. 30,
2001, available at http:/www.nytimes.com/2001/10/30/us/a-nation
-challenged-the-detainees-detentionsafter-attacks-pass-1000-us-says
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that the public’s concerns did not reach the DOJ Defend-
ants’ desks.

Of course, we cannot say for certain that daily reports
given to Ashcroft and Mueller detailed the conditions at
the ADMAX SHU or that the daily meetings of the SIOC
Working Group (containing representatives from each of
the DOJ Defendants’ offices) discussed those conditions.
But on review of a motion to dismiss, Plaintiffs need not
prove their allegations; they must plausibly plead them.
At a minimum, a steady stream of information regarding
the challenged conditions flowed between the BOP and
senior DOJ officials. Given the MDC Plaintiffs’ allega-
tions, the media coverage of conditions at the MDC, and
the DOJ Defendants’ announced central roles in
PENTTBOM, it seems to us plausible that information
concerning conditions at the MDC, which held eighty-
four of the 9/11 detainees, reached the DOJ Defendants.”

.html (citing “common news reports of abuse involv[ing] mistreat-
ment of prisoners of Middle Eastern background at jails”).

* Furthermore, the OIG reports were issued pursuant to the Office
of the Inspector General’s responsibilities under the USA PATRIOT
Act, which was enacted on October 26, 2001. See OIG Report at 3
n.6. The PATRIOT Act, Section 1001, reads: “The Inspector Gen-
eral of the Department of Justice shall designate one official who
shall—(1) review information and receive complaints alleging abuses
of civil rights and civil liberties by employees and officials of the De-
partment of Justice.” PATRIOT Act, Pub. L. No. 107-56, § 1001, 115
Stat. 272 (2001). “On October 30, 2001, the OIG reviewed a newspa-
per article in which a September 11 detainee alleged he was physical-
ly abused when he arrived at the MDC on October 4, 2001. Based on
the allegations in the article, the OIG’s Investigations Division initi-
ated an investigation into the matter.” OIG Report at 144. It seems
to us most plausible that if the OIG—who is “under the authority, di-
rection, and control of the Attorney General with respect to audits or
investigations,” 5 U.S.C. App. 3 §8E(a)(1)—was aware of the chal-
lenged conditions at the MDC, the DOJ Defendants were as well.
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2. Lack of Individualized Suspicion

The MDC Plaintiffs also plausibly plead that the DOJ
Defendants were aware that the FBI had not developed
any connection between some of the detainees and ter-
rorist activities. The Complaint and OIG Report both
make clear that the New York FBI arrested all
“out-of-status” aliens encountered—even -coincidental-
ly—in the course of investigating a PENTTBOM lead.
OIG Report at 41-42; 69-70. These arrestees were
“deemed ‘of interest’ for purposes of the ‘hold until
cleared’ policy, regardless of the strength of the evidence
or the origin of the lead.” Id. at 41. Those deemed of
“high interest” were sent to the MDC’s ADMAX SHU,
1d. at 111, but “there was little consistency or precision to
the process that resulted in detainees being labeled ‘high
interest,”” id. at 158.%

Even if the DOJ Defendants were not initially aware
of this practice, the Complaint and OIG reports support
the reasonable inference that Ashcroft and Mueller
learned of it within weeks of 9/11. The Complaint clearly
alleges that the DOJ Defendants agreed that individuals
for whom the FBI could only articulate an immigration
law violation as a reason for detention—and for whom
the FBI had not developed any reliable tie to terrorism—
would continue to be treated as if the FBI had reason to
believe the detainees had ties to terrorist activity.
Compl. 167. Plaintiffs point to the detailed daily reports

» Even some detainees who were not labeled “high interest” were
nonetheless sent to the MDC’s ADMAX SHU. For example, “Ab-
basi, Bajracharya, Mehmood, and Khalifa[ ] were placed in the AD-
MAX SHU even though they had not been classified ‘high interest’
and despite the absence of any information indicating they were
dangerous or involved in terrorism, or any other legitimate reason
for such treatment.” Compl. 14.
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that the DOJ Defendants received regarding arrests and
detentions and allege that the DOJ Defendants “were
aware that the FBI had no information tying Plaintiffs
and class members to terrorism prior to treating them as
‘of interest’ to the PENTTBOM investigation.” Id. 147.
Indeed, they claim that Asheroft, in particular, “insisted
on regular, detailed reporting on arrests”; they allege
that he received a daily “Attorney General’s Report” on
persons arrested. Id. 163. They further allege that it
was Ziglar who was ultimately responsible for providing
much of this information—which he gleaned from his
twice daily briefings with his staff regarding the 9/11 de-
tentions—to Asheroft, indicating that he too was aware of
the lack of individualized suspicion. Id. 164.

Once again, the OIG reports also support the MDC
Plaintiffs’ allegation that the DOJ Defendants became
aware of the lack of individualized suspicion for some de-
tainees held in the challenged conditions of confinement.
The OIG Report states that “[a] variety of INS, FBI, and
[DOJ] officials who worked on the[] September 11 de-
tainee cases told the OIG that it soon became evident
that many of the people arrested during the
PENTTBOM investigation might not have a nexus to
terrorism.” OIG Report at 45. Other DOJ officials also
stated that it “soon became clear” that only some of the
detainees were of “genuine investigative interest”—as
opposed to aliens identified by the FBI as “of interest”
for whom the FBI had no suspicion of a connection to the
attacks or terrorism in general. Id. at 47.

The OIG Report supports the reasonable inference
that this information, known by other DOJ officials, came
to the attention of the DOJ Defendants. In particular,
the OIG Report specifies that Asheroft and Mueller were
involved in a “‘continuous meeting’ for the first few
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months” after 9/11, at which “the issue of holding aliens
until they were cleared was discussed.” Id. at 39-40.
Furthermore, the OIG Report makes clear that the SIOC
Working Group, containing representatives from the of-
fices of each of the DOJ Defendants, was aware of the
lack of evidence tying detainees to terrorism. Id. at 53-
57. As we have already noted, the OIG Report details
how at some point in October 2001, the SIOC Working
Group learned about the New York List and that “offi-
cials at the INS, FBI, and [DOJ] raised concerns about,
among other things, whether the aliens had any nexus to
terrorism.” Id. at 53. Clearly this created a major prob-
lem for the DOJ. The existence of the New York List
suddenly presented the possibility of more than doubling
the number of detainees subject to the hold-until-cleared
policy.” It seems quite plausible that DOJ officials would
confer with the Attorney General and the Director of the
FBI (it was, after all, his agents who were arresting
out-of-status Arab and Muslim aliens and holding them
as if they were “of interest” without any suspicion of ter-
rorist connections) about the problem of the New York
List and the hundreds of detainees picked up in contra-
vention of Ashcroft’s stated policy. Indeed, it seems to us
mmplausible they did not. Finally, the OIG Report once
again makes clear that media reports regarding allega-
tions of mistreatment of detainees alleged that detainees
remained in detention even though they had no involve-
ment in terrorism. Id. at 2, 5.

3. The Decision to Merge the Lists

Plaintiffs plausibly plead that, despite the DOJ De-
fendants’ knowledge of the conditions at the ADMAX

* In October and November of 2001, the New York List contained
approximately 300 detainees while the INS List for the rest of the
nation contained only 200 detainees. OIG Report at 54.
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SHU and the lack of any form of verified suspicion for a
large number of those detainees on the New York List,
Ashceroft approved, or at least endorsed, a decision to
merge the New York List. The MDC Plaintiffs contend
that he did so notwithstanding vocal opposition from var-
ious internal sources. The Complaint clearly alleges that
“la]gainst significant internal criticism from INS agents
and other federal employees involved in the sweeps, Ash-
croft ordered that, despite a complete lack of any infor-
mation or a statement of FBI interest, all such Plaintiffs
and class members [on the New York List] be detained
until cleared and otherwise treated as ‘of interest.””
Compl. 147. By taking this action, Ashcroft ensured that
some of the individuals on the New York List would be
placed in, or remain detained in, the challenged condi-
tions of confinement.

Our dissenting colleague levels a concern as to the im-
port of the merger of the lists and counters that nothing
in the OIG reports confirms Ashcroft’s personal
knowledge of the correlation between the merger of the
lists and the lack of individualized suspicion as to the
MDC Plaintiffs. The dissent contends that, because
Plaintiffs’ allegations are not based on personal know-
ledge, there is no factual basis in the record for them.
Dissenting Op., post at 45. True enough that Ashcroft
did not acknowledge that he was aware of the merger of
the lists and its implication for the MDC Plaintiffs, nor
did he take responsibility for it. But then again a review
of the OIG Report gives no indication that anybody asked
him.

The absence of an inquiry to the former Attorney
General is not a criticism of the Office of the Inspector
General’s methods, but a simple recognition of a fact that
points out a key difference between our view of the OIG
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reports and that of the dissent. For us, the OIG reports
provide context for the allegations of the Complaint. See
supra note 6. However, it would be a mistake to think of
the OIG reports as a repository of all relevant facts of
that troubled time; but that is exactly what the dissent
seems inclined to do. The dissent measures plausibility
by the absence or presence of fact-findings in the OIG
reports. Thus, for the dissent, the fact that the Attorney
General may not have been questioned is confirmation
that he knew nothing. The reports make no such asser-
tion.

It may be that following discovery it will be clear that
Ashcroft was not responsible for the merger decision
(nor was Mueller or Ziglar), but that is not the question
at the pleading stage. The question is whether the MDC
Plaintiffs plausibly plead that Ashcroft was responsible.
Given the importance of the merger and its implications
for how his lawful original order was being carried out,
we think the MDC Plaintiffs plausibly allege that he was.

Indeed, the OIG Report supports the MDC Plaintiffs’
allegation that Asheroft was responsible for the merger
decision. An incident at one of the New York List meet-
ings provides additional context that supports that alle-
gation. At the November 2, 2001 meeting, the group dis-
cussed the necessity of CIA checks, often a prerequisite
to a 9/11 detainee’s release from detention. OIG Report
at 55. In response, Stuart Levey, the Associate Deputy
Attorney General responsible for oversight of immigra-
tion issues, stated that he had to “check” before com-
municating a decision on whether “any detainees could be
released without the CIA check.” Id. at 56. This re-
sponse could reasonably indicate (a) a lack of authority to
respond to the question, or (b) that Levey wanted to con-
sider other views before making the decision. Because
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either is plausible, it is irrelevant that only inference (a)
supports the conclusion that Levey could not answer the
question on his own and had to take it to more senior offi-
cials.”

Furthermore, in late November 2001, when the INS
Chief of Staff approached Levey about the CIA check
policy, Levey said that he “did not feel comfortable mak-
ing the decision about [the] request to change the CIA
check policy without additional input.” Id. at 62. It
seems to us that if Levey was not comfortable changing
the CIA check policy without input from more senior offi-
cials, he certainly would not have been comfortable mak-
ing the decision on his own to double the number of de-
tainees subject to that policy in the first instance.”

The dissent argues that the OIG Report forecloses the
plausibility of the allegation that Levey brought the list-

*" The OIG Report states that Levey specifically consulted David
Laufman, the Deputy Attorney General’s Chief of Staff. OIG Report
at 62. The dissent takes this as definitive proof that Ashcroft was not
consulted on this, or the merger, decision. Dissenting Op., post at
47-49. The dissent mischaracterizes our reference to the CIA checks
decision. We do not contend that Levey consulted Asheroft about
that decision, nor do we need to. In our view, the fact that Levey
spoke to Laufman about that decision is not the end of the matter;
indeed, the only relevance of the CIA checks decision, period, is that
Levey was not capable of making it on his own, suggesting that he
also would not be able to make the list-merger decision on his own.

* Indeed, Ziglar told the OIG that he contacted Asheroft’s office on
November 7, 2001, to discuss concerns about the process of clearing
names from the INS Custody List, especially the impact that merg-
ing the lists would have on that process and said that “based on these
and other contacts with senior Department officials, he believed the
Department was fully aware” of the INS’s concerns. OIG Report at
66-67. This also suggests that Levey had communicated those con-
cerns to Asheroft, who nonetheless made the decision to merge the
lists.
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merger decision to Ashcroft because “Levey made the
lists-merger decision ‘[a]t the conclusion of the [Novem-
ber 2] meeting’ at which the subject was first raised to
him.” Dissenting Op., post at 49 (quoting OIG Report at
56). But the OIG Report does not indicate that the mer-
ger issue was first raised to Levey at the November 2
meeting. Rather, the OIG Report makes clear that the
issue of the New York List was discovered in October
2001,” and that the decision to merge the lists was com-
municated at the November 2 meeting. Thus, surely it is
plausible that Levey consulted with more senior officials,
including Ashcroft, prior to that meeting.” Of course,
discovery may show that Levey was solely responsible
for the decision. But, again, the question is whether
Plaintiffs’ allegations support the inference that the deci-
sion was Ashcroft’s; they do.

The MDC Plaintiffs’ allegations against Mueller and
Ziglar are also sufficient. The Complaint alleges, inter

* While the dissent’s observation that Levey did not attend the Oc-
tober 22, 2001 meeting during which the “problems presented by the
New York List” were discussed is accurate, it is also irrelevant. See
Dissenting Op., post at 49-50 (quoting OIG Report at 55). We do not
contend that Levey learned about the New York List at the October
22 meeting, but simply that he learned about it before the November
2 meeting, giving him time to consult with more senior officials, in-
cluding Asheroft, before communicating a decision at that November
meeting. Indeed, one would think that Levey would not attend the
November 2 meeting without knowing its agenda.

* The dissent challenges the sufficiency of Plaintiffs’ allegations and
our reading of them as “wholly speculative.” Dissenting Op., post at
48. Of course, Plaintiffs have no way of knowing what Levey and
Asheroft discussed; nor do we. Iqbal does not require as much, but
rather “sufficient factual matter, accepted as true” to allow the court
to draw the reasonable inference that Ashcroft was ultimately re-
sponsible for the decision. 556 U.S. at 678. We believe that Plaintiffs
have met this burden.
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alia, that Asheroft made the decision to merge the lists in
spite of the lack of individualized suspicion linking the
MDC Plaintiffs to terrorism and that “Mueller and Ziglar
were fully informed of this decision, and complied with
it.” Compl. 147; see also id. 1155-57, 67. Mueller and
Ziglar are not exculpated from this claim merely because
Plaintiffs allege that they complied with, as opposed to
ordered, the list merger. Plaintiffs plausibly plead that
both were aware that the separate list contained detain-
ees for whom the FBI had asserted no interest and that
subjecting them to the challenged conditions would be fa-
cially unreasonable. Even if an official is not the source
of a challenged policy, that official can be held personally
liable for constitutional violations stemming from the ex-
ecution of his superior’s orders if those orders are facially
invalid or clearly illegal. See, e.g., Varrone v. Bilotti, 123
F.3d 75, 81 (2d Cir. 1997) (granting defendants qualified
immunity where there was “no claim that the order was
facially invalid or obviously illegal”). In this instance,
Plaintiffs plausibly allege that Asheroft’s decision was fa-
cially invalid; it would be unreasonable for Mueller and
Ziglar to conclude that holding ordinary civil detainees
under the most restrictive conditions of confinement
available was lawful.

4. Punitive Intent

The MDC Plaintiffs must show not only that the DOJ
Defendants knew of and approved continued use of the
ADMAX SHU, but also that they did so with punitive in-
tent—that they endorsed the use of those conditions with
an intent to punish the MDC Plaintiffs. Federal courts
have long recognized that punitive intent is not often ad-
mitted. The Supreme Court has noted that it can be in-
ferred if the conditions of confinement are “not reasona-
bly related to a legitimate goal.” Wolfish, 441 U.S. at
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539. If the conditions under which one is held have no
reasonable connection to a legitimate goal of the state,
then one logical assumption is that they are imposed for
no other purpose than to punish. See 1d.

The DOJ Defendants argue that even if they knew of
the plight of the MDC Plaintiffs, the decision to continue
their confinement at the MDC under exceptionally harsh
conditions was motivated by national security concerns—
a legitimate worry during the days following the 9/11 at-
tacks—and not some animus directed at the MDC Plain-
tiffs. They seem to imply that once “national security”
concerns become a reason for holding someone, there is
no need to show a connection between those concerns and
the captive other than that the captive shares common
traits of the terrorist: illegal immigrant status and a per-
ceived Arab or Muslim affiliation. Indeed, our dissenting
colleague asserts that because the MDC Plaintiffs were,
or appeared to be, members of the group—Arab or Mus-
lim males—that was targeted for recruitment by al
Qaeda that they could be held in the ADMAX SHU with-
out any reasonable suspicion of terrorist activity. Dis-
senting Op., post at 64-65, 76-77. Under this view, the
MDC Plaintiffs were not held with punitive intent be-
cause there was no way to know that they were not in-
volved in terrorist activities. Simply being in the United
States illegally and being, or appearing to be, Arab or
Muslim was enough to justify detention in the most re-
strictive conditions of confinement available. Indeed,
Levey admitted that the decision to merge the lists, en-
suring that some of the 9/11 detainees would be subject
to the challenged harsh conditions of confinement, was
made because he “wanted to err on the side of caution so
that a terrorist would not be released by mistake.” OIG
Report at 56.
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This argument rests on the assumption that if an indi-
vidual was an out-of-status Arab or Muslim, and someone
called the FBI for even the most absurd reason, that in-
dividual was considered a possible threat to national se-
curity. It presumes, in essence, that all out-of-status Ar-
abs or Muslims were potential terrorists until proven
otherwise. It is built on a perception of a race and faith
that has no basis in fact. There was no legitimate gov-
ernmental purpose in holding someone in the most re-
strictive conditions of confinement available simply be-
cause he happened to be—or, worse yet, appeared to
be—Arab or Muslim.

To be clear, it is “no surprise”—nor is it constitutional-
ly problematic—that the enforcement of our immigration
laws in the wake of 9/11 had a “disparate, incidental im-
pact on Arab Muslims.” Igbal, 556 U.S. at 682. And we
do not contend that Supreme Court, or our own, prece-
dent requires individualized suspicion to subject detain-
ees to generally restrictive conditions of confinement; re-
striction is an incident of detention. Rather, we simply
acknowledge that “if a restriction or condition is not rea-
sonably related to a legitimate goal—if it is arbitrary or
purposeless—a court permissibly may infer that the pur-
pose of the governmental action is punishment that may
not constitutionally be inflicted upon detainees qua de-
tainees.” Wolfish, 441 U.S. at 539. We believe, then, that
the challenged conditions—keeping detainees in their
cells for twenty-three hours a day, constructively denying
them recreation and exposing them to the elements, strip
searching them whenever they were removed from or re-
turned to their cells, denying them sleep by bright
lights—were not reasonably related to a legitimate goal,
but rather were punitive and unconstitutional.
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While national security concerns could justify detain-
ing those individuals with suspected ties to terrorism in
these challenged conditions for the litany of reasons ar-
ticulated by the dissent, see Dissenting Op., post at 67-68,
those concerns do not justify detaining individuals solely
on the basis of an immigration violation and their per-
ceived race or religion in those same conditions. Individ-
ualized suspicion is required here because, absent some
indication that the detainees had a tie to terrorism, the
restrictions or conditions of the ADMAX SHU were “ar-
bitrary or purposeless.” Wolfish, 441 U.S. at 539.”

Indeed, in Wolfish, the Supreme Court acknowledged
that “loading a detainee with chains and shackles and
throwing him in a dungeon may ensure his [detention]
and preserve the security of the institution. But it would
be difficult to conceive of a situation where conditions so
harsh, employed to achieve objectives that could be ac-
complished in so many alternative and less harsh meth-
ods, would not support a conclusion that the purpose for
which they were imposed was to punish.” Id. at 539 n.20.
That is the situation before us. Clearly detention condi-
tions less restrictive than the ADMAX SHU were feasi-

' The dissent cites several cases that it claims demonstrate that in-
dividualized suspicion is not required for imposing restrictive condi-
tions of confinement. Dissenting Op., post at 62-63. We do not disa-
gree: individualized suspicion is not required to impose conditions
that are reasonably related to a legitimate governmental objective.
Wolfish, 441 U.S. at 539. Thus, in each of the cases cited by the dis-
sent, rather than announce that individualized suspicion was not re-
quired, the Supreme Court determined that the restrictions at issue
in each of those cases were related to the legitimate goal of prison
security and, therefore, were not punitive. Thus, the cases cited by
the dissent do not change our conclusion here, where the challenged
conditions—the most restrictive available and imposed on detainees
qua detainees—are not reasonably related to either the goal of pris-
on security, or national security.
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ble for the MDC Plaintiffs, given that the detainees held
in the Passaic facility “were not held in isolation or oth-
erwise placed in restrictive confinement.” Compl. 166.
Placing the MDC Plaintiffs in chains and shackles and
throwing them in the ADMAX SHU ensured that they
posed no threat in the aftermath of 9/11; but we can reach
no conclusion other than that the DOJ Defendants’ deci-
sion to do so was made with punitive intent.

In view of the foregoing, we hold that the MDC Plain-
tiffs fail to plausibly plead a substantive due process
claim against the DOJ Defendants coextensive with the
entire post-9/11 investigation and reaching back to the
time of Plaintiffs’ initial detention. Nonetheless, Plain-
tiffs’ well-pleaded allegations, in conjunction with the
OIG Report’s documentation of events such as the New
York List controversy, render plausible the claim that by
the beginning of November 2001, Ashcroft knew of, and
approved, the MDC Plaintiffs’ confinement under severe
conditions, and that Mueller and Ziglar complied with
Asheroft’s order notwithstanding their knowledge that
the government had no evidence linking the MDC Plain-
tiffs to terrorist activity. Discovery may ultimately prove
otherwise, but for present purposes, the MDC Plaintiffs’
substantive due process claim—with the exception of the
temporal limitation noted above—may proceed against
the DOJ Defendants.

5. Qualified Immunity

A defendant is entitled to qualified immunity if he can
establish (1) that the complaint fails to plausibly plead
that the defendant personally violated the plaintiff’s con-
stitutional rights, or (2) that the right was not clearly es-
tablished at the time in question. See Pearson v. Calla-
han, 555 U.S. 223, 232 (2009); Varrone, 123 F.3d at 78
(noting that the qualified immunity inquiry turns, gener-
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ally, on the objective legal reasonableness of a defend-
ant’s actions).

For the reasons stated above, the MDC Plaintiffs
plausibly plead that the DOJ Defendants violated their
substantive due process rights. With regard to the sec-
ond prong of this inquiry, the law regarding the punish-
ment of pretrial detainees was clearly established in the
fall of 2001. As discussed, Wolfish made clear that a par-
ticular condition or restriction of pretrial detention not
reasonably related to a legitimate governmental objective
is punishment in violation of the constitutional rights of
detainees. See 441 U.S. at 535-39 & n.20. And in Hasty,
this Court denied qualified immunity with respect to a
materially identical conditions claim against Hasty. 490
F.3d at 168-69. We explained that “[t]he right of pretrial
detainees to be free from punitive restraints was clearly
established at the time of the events in question, and no
reasonable officer could have thought that he could pun-
ish a pretrial detainee by subjecting him to the practices
and conditions alleged by the Plaintiff.” Id. at 169.

Hasty further rejected the argument that the post-
9/11 context warranted qualified immunity even if it was
otherwise unavailable. Id. at 159-60, 169. Recognizing
the “gravity of the situation” that 9/11 presented, we ex-
plained that qualified immunity remained inappropriate
because a pretrial detainee’s right to be free from pun-
ishment does not vary with the surrounding circumstanc-
es. Id. at 159. Nothing has undermined the logic or
precedential authority of our qualified immunity holding
in Hasty. We therefore conclude that the DOJ Defend-
ants are not entitled to qualified immunity on the MDC
Plaintiffs’ conditions of confinement claim.
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C. The MDC Defendants

In his opinion below, Judge Gleeson divided the MDC
Plaintiffs’ conditions of confinement claim against the
MDC Defendants into two categories: “official condi-
tions” allegations and “unofficial abuse” allegations. The
“official conditions” allegations concern express confine-
ment policies that the MDC Defendants approved and
implemented; the “unofficial abuse” allegations concern
the physical and verbal abuse that the MDC Defendants
employed or permitted their subordinates to employ. We
find this taxonomy helpful in analyzing the conditions
claim against Hasty, Sherman, and Zenk.”

1. Official Conditions

The MDC Plaintiffs generally allege that the “official
conditions” to which the MDC Defendants subjected
them constituted punishment. We do not address wheth-
er Plaintiffs have sufficiently alleged an express intent to
punish, but rather analyze whether they have plausibly
pleaded that (1) the MDC Defendants caused them to
suffer the challenged conditions, and that (2) the chal-
lenged conditions were “not reasonably related to a legit-
imate goal,” which allows us to infer punitive intent,
Wolfish, 441 U.S. at 539.

The MDC Plaintiffs plausibly plead that Hasty and
Sherman are personally responsible for and caused the
MDC Plaintiffs to suffer the challenged conditions. The
Complaint contains allegations that Hasty ordered the
creation of the ADMAX SHU and directed two of his
subordinates to design “extremely restrictive conditions
of confinement.” Compl. 1124, 75; see also id. 176 (de-

% Plaintiffs’ allegations against Zenk do not extend to the “unofficial
abuse” nor to any harm arising from the “official conditions” that oc-
curred prior to April 22, 2002, the date he became MDC Warden.
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scribing the extreme conditions in the ADMAX SHU).
According to the Complaint, those conditions were then
approved and implemented by Hasty and Sherman. Id.
175.

The OIG reports support these allegations. While the
decision to impose highly restrictive conditions was made
at BOP headquarters, OIG Report at 19, MDC officials
created the particular conditions imposed, id. at 124-25.
The reports specify that MDC officials modified one wing
of the preexisting SHU to accommodate the detainees
and that the ADMAX SHU was “designed to confine the
detainees in the most restrictive and secure conditions
permitted by BOP policy.” Supplemental OIG Report at
2-3. As Warden and Associate Warden of the MDC, Has-
ty and Sherman had the responsibility to carry out these
tasks. But that alone would not sustain liability for ei-
ther.

However, the MDC Plaintiffs also plausibly plead that
Hasty and Sherman subjected them to the challenged
conditions with punitive intent because the conditions
were “not reasonably related to a legitimate goal.” Wolf-
1sh, 441 U.S. at 539. Specifically, the MDC Plaintiffs al-
lege that Hasty and Sherman imposed these harsh condi-
tions despite the fact that they “were aware that the FBI
had not developed any information to tie the MDC Plain-
tiffs [and other detainees] they placed in the ADMAX
SHU to terrorism.” Compl. 169. As discussed above
with respect to the DOJ Defendants, individualized sus-
picion was not required to subject detainees to the re-
strictive conditions of confinement inherent in any deten-
tion. But the challenged conditions were not simply re-
strictive; they were punitive: there is no legitimate gov-
ernmental purpose in holding someone as if he were a
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terrorist simply because he happens to be, or appears to
be, Arab or Muslim.

The MDC Defendants, and our dissenting colleague,
note that BOP Headquarters ordered that the detainees
“be placed in the highest level of restrictive detention”
and, thus, argue that we cannot infer punitive intent from
the MDC Defendants’ compliance with that order. See
Dissenting Op., post at 70 n.40, 71 (quoting OIG Report
at 112). They further claim that because the FBI had
designated the individuals held in the ADMAX SHU as
“of interest,” the MDC Defendants are absolved from li-
ability. See, e.g., Hasty Br. 17, 25-26.

But even if Hasty and Sherman nitially believed that
they would be housing only those detainees who were
suspected of ties to terrorism, the Complaint contains
sufficient factual allegations that the MDC Defendants
eventually knew that the FBI lacked any individualized
suspicion for many of the detainees that were sent to the
ADMAX SHU. Plaintiffs allege that Hasty and Sherman
received regular written updates explaining why each de-
tainee had been arrested and including “all evidence rel-
evant to the danger he might pose” to the MDC, and that
these updates often lacked any indication of a suspicion of
a tie to terrorism. Compl. 169.* They further explain
that “[t]he exact language of these updates was repeated
weekly, indicating the continued lack of any information

® For example, the MDC Defendants were informed that Plaintiff
Abbasi was “‘encountered’ by INS pursuant to an FBI lead; that he
used a fraudulent passport to enter the U.S. to seek asylum, and lat-
er destroyed that passport; that he requested and was denied vari-
ous forms of immigration relief; that he obtained and used a fraudu-
lent advance parole letter to enter the country, and that he was thus
inadmissible. The update included no statement of FBI interest in
Abbasi.” Compl. 172.
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tying [Plaintiffs] to terrorism, or tending to show that
any of them might pose a danger.” Id. 173.

The MDC Plaintiffs relatedly allege that Hasty and
Sherman knew that BOP regulations require individual-
ized assessments for detainees placed in the SHU for
more than seven days, yet ordered the MDC Plaintiffs’
continued detention in the ADMAX SHU without per-
forming these assessments, and Hasty “ordered [his]
subordinates to ignore BOP regulations regarding deten-
tion conditions.” Id. 168; see also ud. 1173-74.

The MDC Plaintiffs further allege that Hasty and
Sherman approved a document that falsely stated that
“executive staff at MDC had classified the ‘suspected ter-
rorists’ as ‘High Security’ based on an individualized as-
sessment of their ‘precipitating offense, past terrorist
behavior, and inability to adapt to incarceration.’” Id.
174. In addition, the MDC Plaintiffs allege that Hasty
and Sherman continued to detain them in the ADMAX
SHU even after affirmatively learning that the FBI
lacked individualized evidence linking Plaintiffs to terror-
ism. See id. 1169-71, 74. These allegations are but-
tressed by Plaintiffs’ assertions that they remained con-
fined in the ADMAX SHU even after receiving final
clearance from the New York FBI field office and FBI
Headquarters. For instance, the Complaint alleges that
Benamar Benatta was cleared on November 14, 2001,
that this information was available to the MDC, and that
Benatta nonetheless remained in the ADMAX SHU until
April 30, 2002. See id. 1188.

The OIG Report directly supports these allegations; as
stated by one BOP official, all 9/11 detainees at the MDC
were placed in the ADMAX SHU and subjected to the of-
ficial conditions because, at least initially, “the BOP did
not really know whom the detainees were.” OIG Report
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at 19; see also Compl. 14; OIG Report at 112, 126. Spe-
cific factual allegations that Hasty and Sherman failed to
assess whether the restrictive conditions were appropri-
ate for individual 9/11 detainees buttress the MDC Plain-
tiffs’ claim that the challenged conditions were not rea-
sonably related to a legitimate goal, and that Hasty and
Sherman were personally responsible for the treatment.

We recognize that the MDC Defendants may have
been in a difficult position when they received detainees
without accompanying information regarding those indi-
viduals. Record proof may eventually establish that the
MDC Plaintiffs’ claim is limited to the period of time that
Hasty and Sherman knew that the MDC Plaintiffs were
being held without suspicion of ties to terrorism. But we
cannot conclude, at least at the motion to dismiss stage,
that it was reasonable to take a default position of impos-
ing the most restrictive form of detention available when
one lacks individualized evidence that the detainee poses
a danger to the institution or the nation. Accordingly, we
conclude that the MDC Plaintiffs plausibly plead a sub-
stantive due process claim against Hasty and Sherman as
to the official conditions.

The Complaint does not, however, permit an inference
of personal liability as to Zenk, who did not become MDC
Warden until April 22, 2002, when only two Plaintiffs re-
mained in the ADMAX SHU. Fundamentally, the allega-
tions that personally identify Zenk are too general and
conclusory to support Plaintiffs’ claim. We therefore
dismiss the MDC Plaintiffs’ substantive due process
claim against Zenk.

2. Unofficial Abuse

The district court properly viewed the MDC Plaintiffs’
“unofficial abuse” allegations under the deliberate indif-
ference standard commonly applied in the Eighth
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Amendment prisoner-mistreatment context. See Twurk-
men 111, 915 F. Supp. 2d at 341 & n.13.* Given the na-
ture of the MDC Plaintiffs’ “unofficial abuse” allegations,
premising liability on Hasty and Sherman’s deliberate
indifference is consistent with Iqbal’s holding that Bivens
defendants are liable only if, through their own actions,
they satisfy each element of the underlying constitutional
tort. See 556 U.S. at 676.

Prior to Igbal, this Court recognized claims against a
supervisory defendant so long as the defendant was per-
sonally involved with the alleged constitutional violation.
In Colon v. Coughlin, 58 ¥.3d 865, 873 (2d Cir. 1995), this
Court identified five ways in which a plaintiff may estab-
lish a defendant’s personal involvement. One is through
a defendant’s “deliberate indifference.” Id. As the dis-
trict court explained, the fact that a particular type of
conduct constitutes “personal involvement” under Colon
does not inherently preclude the conduct from also sup-
porting a theory of direct liability. Twurkmen I11, 915 F.
Supp. 2d at 335-36. For instance, plausibly pleading that
a defendant “participated directly in the alleged constitu-
tional violation”—one form of personal involvement enu-
merated in Colon, 58 F.3d at 873—could establish direct,
as opposed to vicarious, liability. The proper inquiry is

* The deliberate indifference standard would clearly apply if the
MDC Plaintiffs had been prisoners entitled to the Eighth Amend-
ment’s protection against cruel and unusual punishment. See Walk-
erv. Schult, 717 F.3d 119, 125 (2d Cir. 2013). Because a pretrial de-
tainee’s rights are at least as robust as those of a sentenced prisoner,
we have applied the Eighth Amendment deliberate indifference test
to pretrial detainees bringing claims under the Due Process Clause
of the Fifth Amendment. See, e.g., Cuoco v. Moritsugu, 222 F.3d 99,
106 (2d Cir. 2000). We do not address whether civil immigration de-
tainees should be governed by an even more protective standard
than pretrial criminal detainees.
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not the name we bestow on a particular theory or stand-
ard, but rather whether that standard—be it deliberate
indifference, punitive intent, or discriminatory intent—
reflects the elements of the underlying constitutional
tort. See Iqbal, 556 U.S. at 676 (“The factors necessary
to establish a Bivens violation will vary with the constitu-
tional provision at issue.”).

Our conclusion is consistent with Iqbal, this Court’s
prior rulings, see Walker, 717 F.3d at 125, and the weight
of Circuit precedent. For instance, in Starr v. Baca, 652
F.3d 1202, 1206-07 (9th Cir. 2011), the Ninth Circuit de-
termined that Igbal does not preclude Bivens claims
premised on deliberate indifference when the underlying
constitutional violation requires no more than deliberate
indifference. See also Dodds v. Richardson, 614 F.3d
1185, 1204-05 (10th Cir. 2010); Sandra T.E. v. Grindle,
599 F.3d 583, 590-91 (7th Cir. 2010); Sanchez v. Pereira-
Castillo, 590 F.3d 31, 49 (1st Cir. 2009).

The MDC Plaintiffs’ “unofficial abuse” claim therefore
survives so long as Plaintiffs plausibly plead that the
conditions were sufficiently serious, and Hasty and
Sherman “kn[e]w of, and disregard[ed], an excessive risk
to inmate health or safety.” Walker, 717 F.3d at 125 (in-
ternal quotation marks omitted); accord Cuoco, 222 F.3d
at 107. The MDC Plaintiffs clearly meet this standard
with respect to Hasty. Simply stated, their factual alle-
gations permit the inference that he knew that MDC
staff subjected the MDC Plaintiffs to the “unofficial
abuses” and permitted—if not facilitated—the continua-
tion of these abuses. See Compl. 1124, 77-78, 107, 109-10.

For example, the Complaint contains allegations that
Hasty avoided evidence of detainee abuse by “neglecting
to make rounds on the ADMAX [SHU] unit,” as was re-
quired of him by BOP policy. Id. 124. The MDC Plain-
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tiffs also allege that Hasty was nonetheless made aware
of the abuse “through inmate complaints, staff com-
plaints, hunger strikes, and suicide attempts.” Id.; see
also ud. 1977-78 (detailing how Hasty made it difficult for
detainees to file complaints and ignored the evidence
when they did, and how staff officials who complained
were called “snitches” and were threatened). Indeed,
complaints about abuse of 9/11 detainees were pervasive
enough to cause the BOP to videotape all detainee
movements and resulted in the investigations later de-
tailed in the OIG reports. Id. 1107. The MDC Plaintiffs
also complain that Hasty encouraged his subordinates’
harsh treatment of the detainees by himself referring to
the detainees as terrorists. Id. 1177, 109.

The allegations against Sherman, because they are
more general and conclusory in nature, are more tenu-
ous. For instance, Plaintiffs allege principally that
Sherman “allowed his subordinates to abuse MDC Plain-
tiffs and class members with impunity. Sherman made
rounds on the ADMAX SHU and was aware of conditions
there.” Id. 126. These allegations lack a specific factual
basis to support a claim that Sherman was aware of the
particular abuses at issue. Therefore, we hold that the
MDC Plaintiffs fail to plausibly plead an unofficial condi-
tions claim as to Sherman.”

3. Qualified Immunity
The MDC Defendants claim that qualified immunity is
appropriate because they were merely following the or-
ders of BOP superiors, “with the input and guidance of
the FBI and INS.” See, e.g., Hasty Br. 33. Specifically,

% The MDC Plaintiffs nonetheless maintain a substantive due pro-
cess claim against Sherman as to the official conditions, as discussed
supra.
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Hasty claims that the “BOP, INS, and FBI officials or-
dered [him] to place ‘high interest’ 9/11 detainees in the
ADMAX SHU, and directed that they be subject to the
‘tightest’ security possible.” Id. He further argues that
“[t]he sole basis for the detainees’ confinement in the
ADMAX SHU—the FBI’s investigative interest—was
outside the scope of MDC officials’ discretion.” Id. at 35.
By extension, he claims that it was reasonable to detain
the MDC Plaintiffs and other “high interest” 9/11 detain-
ees in the ADMAX SHU.

These arguments fail. First, as with the DOJ Defend-
ants, our qualified immunity analysis in Hasty applies
with equal force to the MDC Plaintiffs’ conditions claim
against Hasty and Sherman in this case. See Hasty, 490
F.3d at 168-69. In 2001, it was clearly established that
punitive conditions of confinement, like those involved
here, could not be imposed on pretrial detainees such as
the MDC Plaintiffs. As discussed above with respect to
the DOJ Defendants, Wolfish made clear that a condition
of pretrial detention not reasonably related to a legiti-
mate governmental objective is punishment in violation
of the constitutional rights of detainees. See 441 U.S. at
535-39 & n.20; Hasty, 490 F.3d at 169. Furthermore, giv-
en the nearly identical claims and circumstances in Hasty
and this case, we see no reason to depart from our prior
determination that Hasty was not entitled to qualified
immunity.

Nor is Hasty entitled to qualified immunity with re-
gard to the unofficial conditions claim. As discussed, the
MDC Plaintiffs have plausibly alleged that Hasty per-
sonally violated their constitutional rights by knowing of,
and disregarding, an excessive risk to their health or
safety. The right of the MDC Plaintiffs to be free from
such unofficial abuse was clearly established at the time
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of the events in question. See, e.g., DeShaney v. Winne-
bago Cnty. Dep’t of Soc. Servs., 489 U.S. 189, 200 (1989)
(“IW]hen the State by the affirmative exercise of its pow-
er so restrains an individual’s liberty that it renders him
unable to care for himself, and at the same time fails to
provide for his basic human needs—e.g., food, clothing,
shelter, medical care, and reasonable safety—it trans-
gresses the substantive limits on state action set by ...
the Due Process Clause.”); see also Walker, 717 F.3d at
125, 130; Cuoco, 222 F.3d at 106.

Plaintiffs’ allegations, the OIG Report, and the MDC
Defendants’ arguments confirm that Hasty and Sherman
housed 9/11 detainees for extended periods of time in
highly restrictive conditions without ever obtaining indi-
vidualized information that would warrant this treat-
ment. Because Plaintiffs’ allegations support an infer-
ence of punitive intent, and it would be inappropriate to
wrestle with competing factual accounts at this stage of
the litigation, we hold that a reasonable officer in the
MDC Defendants’ position would have concluded that
this treatment was not reasonably related to a legitimate
goal.

IV. CLAIM 2: EQUAL PROTECTION—CONDITIONS OF
CONFINEMENT
Plaintiffs next assert a claim that Defendants subject-
ed them to the harsh conditions of confinement detailed
above based on their race, ethnicity, religion, and/or na-

tional origin, in violation of the equal protection guaran-
tee of the Fifth Amendment.”

% All Plaintiffs assert an equal protection claim against the DOJ De-
fendants. Abbasi, Khalifa, Mehmood, and Bajracharya do not assert
this claim against Zenk, and Sachdeva and Turkmen do not make
this claim against any of the MDC Defendants.
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A. Applicable Legal Standard

To state an equal protection violation under the Fifth
Amendment, “the plaintiff must plead and prove that the
defendant acted with diseriminatory purpose.” Igbal, 556
U.S. at 676. “[Plurposeful discrimination requires more
than intent as volition or intent as awareness of conse-
quences.” Id. (internal quotation marks omitted). “It in-
stead involves a decisionmaker’s undertaking a course of
action because of, not merely in spite of, [the action’s] ad-
verse effects upon an identifiable group.” Id. at 676-77
(alteration in original) (internal quotation marks omit-
ted).

A plaintiff can show intentional discrimination by: (1)
“point[ing] to a law or policy that expressly classifies per-
sons on the basis of” a suspect classification; (2) “identi-
fyling] a facially neutral law or policy that has been ap-
plied in an intentionally discriminatory manner(;]” or (3)
“allegling] that a facially neutral statute or policy has an
adverse effect and that it was motivated by discrimin-
atory animus.” Brown v. City of Oneonta, N.Y., 221 F.3d
329, 337 (2d Cir. 2000) (internal quotation marks omit-
ted).

The district court characterized Plaintiffs’ equal pro-
tection claim as falling within the first category—that is,
a claim that Defendants subjected Plaintiffs to the chal-
lenged conditions of confinement pursuant to a policy
that expressly classified Plaintiffs on the basis of their
race, ethnicity, religion, and/or national origin. Given our
reading of Plaintiffs’ allegations and arguments on ap-
peal, we will not analyze this claim, particularly as it re-
lates to the MDC Defendants, under the first equal pro-
tection theory alone.
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B. The DOJ Defendants

The district court concluded that Plaintiffs failed to
state an equal protection claim against the DOJ Defend-
ants, but “f[ou]nd the issue to be a close one.” Turkmen
111, 915 F. Supp. 2d at 345. In view of our analysis of
Plaintiffs’ substantive due process claim against the DOJ
Defendants, and particularly these Defendants’ roles
with respect to the merger of the New York List, we hold
that the MDC Plaintiffs have adequately alleged an equal
protection claim against Ashcroft, Mueller, and Ziglar.

Plaintiffs’ well-pleaded allegations and the OIG Re-
port give rise to the following reasonable inferences,
which render plausible the MDC Plaintiffs’ equal protec-
tion claim against the DOJ Defendants: (1) the New York
FBI field office discriminatorily targeted individuals in
the 9/11 investigation not based on individualized suspi-
cion, but rather based on race, ethnicity, religion, and/or
national origin, and those individuals were then placed on
the New York List; (2) the DOJ Defendants knew about
the discriminatory manner in which the New York FBI
field office placed individuals on the New York List; and
(3) the DOJ Defendants condoned the New York FBI's
discrimination by merging the New York List with the
INS List, thereby ensuring that some of the individuals
on the New York List would be subjected to the chal-
lenged conditions of confinement.

Plaintiffs allege that the New York FBI field office
targeted individuals in the PENTTBOM investigation
and placed them on the New York List based on race,
ethnicity, religion, and/or national origin. “[T]he head of
the New York F'BI field office stated that an individual’s
Arab appearance and status as a Muslim were factors to
consider in the investigation.” Compl. 142. Even more
telling, a supervisor in the same local FBI office, “who
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oversaw the clearance process[,] stated that a tip about
Russian tourists filming the Midtown tunnel was ‘obvi-
ously’ of no interest, but that the same tip about Egyp-
tians was of interest.” Id. Individuals who were arrested
by the New York FBI and INS in connection with a
PENTTBOM lead were automatically treated as “of in-
terest,” OIG Report at 40-41, and were placed on the
New York List, see id. at 53.

This diseriminatory approach, focusing on “an individ-
ual’s Arab appearance,” Compl. 142, is consistent with
what is alleged to have occurred in Bajracharya’s case.
Bajracharya, who as noted, is a Buddhist and native of
Nepal, came to the FBI’s attention when an employee
from the Queens County District Attorney’s Office “ob-
served an ‘[A]rab male’ videotaping outside a Queens[ ]
office building that contained the Queens County District
Attorney[’s] Office and a New York FBI office.” Id.
1230. Investigators from the District Attorney’s Office
questioned Bajracharya about “why he was taking pic-
tures,” and Bajracharya “tried to explain that he was a
tourist.” Id. He was arrested after acknowledging he
overstayed his visa and was detained in the ADMAX
SHU. Given the Complaint’s allegations regarding the
New York FBI’s tactics, it is reasonable to infer that offi-
cials in the New York FBI targeted certain individuals,
including Plaintiffs, for investigation, arrest, and place-
ment on the New York List simply because they were, or
appeared to be, Arab or Muslim, and not because of any
suspicion regarding a link to terrorism.

As we conclude above with respect to the substantive
due process claim, the DOJ Defendants were informed of
the problems presented by the New York List. As noted,
the OIG Report reveals that by October 2001 the SIOC
Working Group learned about the New York List and
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that “officials at the INS, FBI, and [DOJ] raised con-
cerns about, among other things, whether the aliens had
any nexus to terrorism.” OIG Report at 53. Plaintiffs al-
lege that a high-ranking DOJ official noted that individu-
als were detained “without any attempt” to determine if
they were of “actual interest,” and that the official “was
concerned early in the investigation that detainees were
being held simply on the basis of their ethnicity.” Compl.
745. The DOJ Defendants were unlikely to have re-
mained unaware of these concerns, as they “received de-
tailed daily reports of the arrests and detentions,” id.
147, see also id. 1163-64, and Mueller “was in daily con-
tact with the FBI field offices regarding the status of in-
dividual clearances,” id. 157. In light of these allega-
tions, we can reasonably infer that these Defendants
were aware that the New York FBI field office was plac-
ing individuals on the New York List not because of any
suspected ties to terrorism but rather because they were,
or were perceived to be, Arab or Muslim.

While the DOJ Defendants’ mere knowledge of this
discriminatory action by the New York FBI field office
would be insufficient to allow for the reasonable inference
that these Defendants possessed the discriminatory pur-
pose required to state an equal protection claim, Plain-
tiffs’ allegations are not limited to the DOJ Defendants’
knowledge alone. Rather, as we discuss in detail in the
substantive due process analysis above, Plaintiffs plausi-
bly plead that Ashcroft made the decision to merge the
New York List with the national INS List, ensuring that
some of the individuals on the New York List would be
placed in, or remain detained in, the challenged condi-
tions of confinement. Plaintiffs further allege that
Mueller and Ziglar were aware that the New York List
contained detainees against whom the FBI had asserted
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no interest and that subjecting them to the challenged
conditions would be facially unreasonable. In ordering
and complying with the merger of the New York List, the
DOJ Defendants actively condoned the New York FBI
field office’s diseriminatory formulation of that list.

The DOJ Defendants’ condonation of the New York
FBI field office’s purposeful discrimination allows us to
reasonably infer at the motion to dismiss stage that the
DOJ Defendants themselves acted with discriminatory
purpose. The Supreme Court in Igbal stated that “dis-
crete wrongs—for instance, beatings—by lower level
Government actors[] ... if true, and if condoned by
[Asheroft and Mueller], could be the basis for some infer-
ence of wrongful intent on [Ashcroft and Mueller’s] part.”
556 U.S. at 683. In a similar vein, we have held, in a case
involving an equal protection claim under 42 U.S.C.
§1983, that a reasonable factfinder could conclude that
the Commissioner of the Fire Department of the City of
New York intended to discriminate when he decided to
continue to use the results of employment examinations
that he knew had a disparate impact based on race. See
United States v. City of New York, 717 F.3d 72, 94 (2d
Cir. 2013). Here, it is reasonable to infer that Ashecroft,
Mueller, and Ziglar possessed the requisite discriminato-
ry intent because they knew that the New York List was
formed in a discriminatory manner, and nevertheless
condoned that discrimination by ordering and complying
with the merger of the lists, which ensured that the MDC
Plaintiffs and other 9/11 detainees would be held in the
challenged conditions of confinement.

Contrary to the dissent’s contentions, see Dissenting
Op., post at 76-78, this case is distinguishable from Iqbal,
where the Supreme Court concluded that the plaintiff
failed to state an equal protection claim. In Iqbal, there
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were “more likely explanations” for why the plaintiff was
detained in harsh conditions other than his race, religion,
or national origin. 556 U.S. at 681. Those more likely
explanations for the plaintiff’s treatment, according to
the Supreme Court, were that Asheroft and Mueller sup-
ported “a legitimate policy ... to arrest and detain indi-
viduals because of their suspected link to the attacks,”
which “produce[d] a disparate, incidental impact on Arab
Muslims, even though the purpose of the policy was to
target neither Arabs nor Muslims.” Id. at 682 (emphasis
added). The Supreme Court noted that “/o/n the facts
respondent alleges the arrests Mueller oversaw were
likely lawful and justified by his nondiseriminatory intent
to detain aliens who were illegally present in the United
States and who had potential connections to those who
committed terrorist acts.” Id. (emphasis added); see also
1d. at 683 (noting that all the allegations in Igbal “sug-
gest[ed] is that the Nation’s top law enforcement officers
... sought to keep suspected terrorists in the most secure
conditions available until the suspects could be cleared of
terrorist activity” (emphasis added)).

In this case, unlike in Igbal, it is not “more likely” that
the MDC Plaintiffs were detained in the challenged con-
ditions because of their suspected ties to the 9/11 attacks.
Indeed, as discussed at length earlier, Plaintiffs have
plausibly alleged that they were detained without any
suspicion of a link to terrorist activity and that the DOJ
Defendants knew that the government lacked infor-
mation tying Plaintiffs to terrorist activity, but decided to
merge the lists anyway.” Thus, unlike in Igbal, there was

%" Given the clear language used by the Supreme Court in Igbal re-
garding the detainees’ connections to terrorism, 556 U.S. at 682-83,
we understand the Igbal Court to have rejected as conclusory the al-
legation in the Igbal complaint identified by the dissent, which only
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no legitimate reason to detain the MDC Plaintiffs in the
challenged conditions and, thus, no obvious, more likely
explanation for the DOJ Defendants’ actions with respect
to the New York List merger.”

The dissent also argues that we cannot plausibly infer
the DOJ Defendants’ discriminatory intent from the
merger decision because not all of the individuals on the
New York List were subjected to the same level of re-
strictive confinement. See Dissenting Op., post at 79-80.
But the fact that some individuals of the same race, eth-
nicity, religion, and/or national origin as the MDC Plain-
tiffs were restrained in the Passaic County Jail, as op-
posed to the ADMAX SHU, hardly dooms the MDC
Plaintiffs’ claim against the DOJ Defendants. There is no
allegation that the DOJ Defendants were responsible for
the assignment of certain actual or perceived Arab and
Muslim males to Passaic as opposed to the more restric-
tive ADMAX SHU. See OIG Report at 17-18, 126-27, 158

pleads in the broadest terms that the Iqbal plaintiffs were confined
without “any individual determination” that such restrictions were
“appropriate or should continue.” See Dissenting Op., post at 81-82
(quoting First Am. Compl. 197, App. to Pet. for Cert. 173a, Ashcroft
v. Iqbal, No. 07-1015 (U.S. Feb. 6, 2008), available at
http://1.usa.gov/1CfHJQF). Here, in contrast, the well-pleaded alle-
gations, as supported by the OIG reports, allege that the DOJ De-
fendants made, and complied with, the decision to merge the New
York List with the national INS List, thereby ensuring that the
MDC Plaintiffs, and others, remained in the challenged conditions of
confinement despite the absence of any suspicion that they were tied
to terrorism.

% Furthermore, the fact that Plaintiffs plausibly plead that the DOJ
Defendants merged the New York List, and complied with the list
merger, based on punitive intent (the substantive due process claim)
arguably suggests the plausibility of the MDC Plaintiffs’ allegations
that the DOJ Defendants also possessed the discriminatory intent
required for an equal protection claim. See supra Section I11.B.
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(noting that assignment responsibility fell largely to the
arresting FBI agent). Rather, Plaintiffs have plausibly
alleged that the DOJ Defendants condoned and ratified
the New York FBI’s discrimination in identifying de-
tainees by merging the New York List with the INS List.
The DOJ Defendants, apparently deferring to others’
designation of detainees for particular facilities, thus en-
sured that some (and for all they knew, all) of the indi-
viduals on the New York List would be subjected to the
challenged conditions of confinement solely on the basis
of discriminatory criteria. The fact that some of these
individuals were actually assigned to the less restrictive
Passaic facility is thus a red herring.”

Based on the foregoing, we conclude that the MDC
Plaintiffs’ allegations are sufficient to state an equal pro-
tection claim against Ashcroft, Mueller, and Ziglar for
their condonation of the New York FBI’s discriminatory
formulation of the New York List, which resulted in the
MDC Plaintiffs being subjected to the conditions of con-
finement challenged here.

¥ Moreover, to the extent this differential assignment of class mem-
bers, again apparently by agents of the New York FBI and not the
DOJ Defendants, might be relevant to Plaintiffs’ equal protection
claim, because it could suggest that the New York FBI was not actu-
ally discriminating, it is more appropriately considered at summary
judgment. Indeed, the cases embraced by the dissent conclude that
evidence of differential treatment of members of the same class may
weaken an inference of disecrimination at the summary judgment
stage. See O’Connor v. Consol. Coin Caterers Corp., 517 U.S. 308,
309 (1996) (summary judgment); Fleming v. MaxMara USA, Inc.,
371 F. App’x 115, 116 (2d Cir. 2010) (summary order) (summary
judgment); James v. N.Y. Racing Ass’n, 233 F.3d 149, 151 (2d Cir.
2000) (summary judgment). In light of the well-pleaded allegations
regarding discrimination by the New York FBI, Plaintiffs have hard-
ly pleaded themselves out of court on this point.
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C. The MDC Defendants

We agree with the district court that the MDC Plain-
tiffs have stated a plausible equal protection claim
against Hasty and Sherman, although we base our deci-
sion on somewhat different reasoning than that employed
by the court below. However, we do not agree with the
district court that the MDC Plaintiffs have adequately al-
leged this claim against Zenk.

Our conclusion focuses on allegations of mendacity by
Hasty and Sherman regarding the basis for detaining the
MDC Plaintiffs in the ADMAX SHU. The Complaint as-
serts that Hasty and Sherman “were aware that placing
the 9/11 detainees in the ADMAX SHU unit without an
individualized determination of dangerousness or risk
was unlawful.” Compl. 174. However, these Defendants
never actually undertook that “required individualized
assessment.” Id. 173. Nevertheless, Hasty and Sherman
approved a document that “untruthfully stated that the
executive staff at [the] MDC had classified the ‘suspected
terrorists’ as ‘High Security’ based on an individualized
assessment of their ‘precipitating offense, past terrorist
behavior, and inability to adapt to incarceration.” Id.
174. In fact, neither Hasty nor Sherman “saw or consid-
ered information in any of these categories in deciding to
place the 9/11 detainees in the ADMAX SHU.” Id.;* see
also id. 1168-72 (Hasty and Sherman held the MDC
Plaintiffs in the ADMAX SHU knowing that they were
not tied to terrorism and without performing the re-

“ As previously noted, the term “9/11 detainees” is defined in the
Complaint as noncitizens from the Middle East, South Asia, and
elsewhere who are Arab or Muslim, or were perceived to be Arab or
Muslim. Individuals with certain of these characteristics who were
arrested and detained in response to the 9/11 attacks constitute the
putative class in this case.
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quired individualized assessment of whether Plaintiffs
posed a danger to the facility).

Based on the foregoing allegations of duplicity regard-
ing the basis for confining the 9/11 detainees, it is reason-
able to infer that Hasty and Sherman approved this false
document to justify detaining actual or perceived Arabs
and Muslims in the harsh conditions of the ADMAX SHU
based on diseriminatory intent. Cf. Reeves v. Sanderson
Plumbing Prods., Inc., 530 U.S. 133, 147 (2000) (in the
employment discrimination context, “the trier of fact can
reasonably infer from the falsity of the explanation that
the employer is dissembling to cover up a diseriminatory
purpose”); id. (an inference of disecriminatory purpose
based on an employer’s false explanation “is consistent
with the general principle of evidence law that the fact-
finder is entitled to consider a party’s dishonesty about a
material fact as affirmative evidence of guilt” (internal
quotation marks omitted)); St. Mary’s Honor Ctr. v.
Hicks, 509 U.S. 502, 511 (1993) (“disbelief of the reasons
put forward by the defendant (particularly if disbelief is
accompanied by a suspicion of mendacity) may ... show
intentional discrimination” in the employment discrimi-
nation context).

The dissent argues that we cannot infer discriminato-
ry intent from the MDC Defendants’ approval of this
false document, concluding that the “more likely” reason
for this mendacity is these Defendants’ concern for na-
tional security. See Dissenting Op., post at 83-84. Al-
though recognizing that the MDC Defendants might be
faulted for approving a false document stating that each
detainee had been assessed as a “High Security” “sus-
pected terrorist[],” our dissenting colleague believes
Hasty and Sherman’s actions are more likely explained
by reliance on the FBI’s designation of each MDC Plain-
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tiff as a person “of interest” or “of high interest” to the
ongoing terrorism investigation. Yet, the allegations in
the Complaint belie this alternative explanation for Has-
ty and Sherman’s dishonesty. Plaintiffs allege that the
“MDC Defendants were aware that the FBI had not de-
veloped any information” to tie the 9/11 detainees to ter-
rorism. Compl. 169 (emphasis added). Indeed, the MDC
Defendants received regular updates on the FBI’s inves-
tigation, 1ncluding the dearth of evidence connecting the
9/11 detainees to terrorism. Such briefing—placing Has-
ty and Sherman on repeated notice of the lack of any spe-
cific information justifying restrictive confinement in the
ADMAX SHU—renders implausible the innocent expla-
nation for their mendacity.

As an additional matter, the fact that the false docu-
ment that Hasty and Sherman approved, on its face, ap-
plied to suspected terrorists and not just actual or per-
ceived Arabs and Muslims does not undermine the rea-
sonableness of the inference that these Defendants acted
based on discriminatory intent. Plaintiffs allege that
Hasty and Sherman approved the document even though
they had not performed the required individualized as-
sessments and knew that keeping “the 9/11 detainees” in
the ADMAX SHU without those assessments was unlaw-
ful. Id. 1973-74. They further allege that, in approving
the document, Hasty and Sherman failed to consider the
past offenses, past terrorist activity, and inability to
adapt to incarceration with respect to “the 9/11 detain-
ees.” Id. 174. Based on Plaintiffs’ allegations about how
the false document related in particular to the 9/11 de-
tainees, a group the Complaint specifically defines on ra-
cial, ethnic, and religious grounds, see id. 11, it is reason-
able to infer, at least at the motion to dismiss stage, that
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Hasty and Sherman lied in order to conceal an intent to
discriminate on the basis of suspect classifications.

Further buttressing this inference, the Complaint as-
serts that MDC staff used racially, ethnically, and reli-
giously charged language to refer to the MDC Plaintiffs.
See id. 1109 (MDC staff referred to the MDC Plaintiffs
as terrorists and insulted their religion); d. 1110 (Saeed
Hammouda and others complained “that MDC staff
called them ‘camel[s]'”); id. 1136 (MDC staff mocked
Plaintiffs’ prayers and interrupted their praying by
“sereaming derogatory anti-Muslim comments”); id.
1218 (during his transport and processing Hammouda
was called “Arabic asshole”). These allegations are sup-
ported by the OIG reports. See OIG Report at 144 (not-
ing allegations that MDC officers used racial slurs); Sup-
plemental OIG Report at 28-30 (concluding that some
MDC staff verbally abused detainees based on their Mus-
lim faith, among other grounds).

The context in which the term “terrorist” was used at
the MDC bolsters the inference that the MDC Plaintiffs
were believed to be terrorists simply because they were,
or were perceived to be, Arab or Muslim. Significantly,
the term “terrorist” was not used in isolation. Rather,
MDC staff called the MDC Plaintiffs “‘fucking Muslims’
and ‘terrorists,”” Compl. 1147, as well as “‘terrorist’ and
‘Arabic asshole,’” id. 1218; see also Supplemental OIG
Report at 28 (noting that along with the term “terror-
ists,” MDC staff referred to detainees as “fucking Mus-
lims” and “bin Laden Junior” (internal quotation marks
omitted)).

While most of the aforementioned comments are not
directly attributed to Hasty, Sherman, or Zenk, Plaintiffs
do allege that the use of racially, ethnically, and religious-
ly charged language was brought to the attention of the
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MDC Defendants through detainee complaints and re-
ports from MDC staff, among other means. Mere
knowledge of the MDC staff’s discriminatory comments,
of course, is insufficient to infer shared discriminatory in-
tent by Hasty, Sherman, or Zenk. See Igbal, 556 U.S. at
676-77. However, with respect to Hasty, Plaintiffs allege
more than mere awareness of the MDC staff’s discrimi-
natory treatment of the MDC Plaintiffs. Plaintiffs claim
that Hasty fostered the MDC staff’s use of discriminato-
ry language to refer to the MDC Plaintiffs by himself
“referring to the detainees as ‘terrorists,”” Compl. 177,
see also id. 1109, notwithstanding Hasty’s knowledge
that the MDC Plaintiffs lacked ties to terrorism. Hasty’s
knowledge about the charged manner in which the term
“terrorist” was used to refer to the MDC Plaintiffs, and
his personal use of the term in that context, renders even
more plausible the conclusion that he approved the false
document justifying the MDC Plaintiffs’ detention in the
ADMAX SHU based on discriminatory animus. Given
the fact that the 9/11 hijackers were Arab Muslims, and
Hasty knew that there were no articulable ties between
the MDC Plaintiffs and terrorism, Plaintiffs plausibly
plead that Hasty referred to the MDC Plaintiffs as ter-
rorists, and treated them as if they were, simply because
they were, or he believed them to be, Arab or Muslim.

In view of the foregoing, the MDC Plaintiffs have
stated a plausible claim that Hasty and Sherman de-
tained them in the challenged conditions because of their
race, ethnicity, religion, and/or national origin. These
Defendants’ approval of the false document, and Hasty’s
use of charged language in the particular context of the
MDC Plaintiffs’ detention, support the reasonable infer-
ence that Hasty and Sherman subjected the MDC Plain-
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tiffs to harsh conditions of confinement based on suspect
classifications.

With respect to Zenk, the MDC Plaintiffs’ allegations
are more limited and fail to support the reasonable infer-
ence that he established or implemented the alleged con-
ditions of confinement based on animus that offends no-
tions of equal protection.

D. Qualified Immunity

The DOJ Defendants, Hasty, and Sherman are not en-
titled to qualified immunity on the MDC Plaintiffs’ equal
protection claim. With regard to the first prong of this
inquiry, whether the complaint plausibly pleads that a de-
fendant personally violated the plaintiff’s constitutional
rights, for the reasons stated above, the MDC Plaintiffs
have plausibly alleged that Ashcroft, Mueller, Ziglar,
Hasty, and Sherman violated their rights under the equal
protection guarantee.

With respect to the second prong of the inquiry, it was
clearly established at the time of Plaintiffs’ detention that
it was illegal to hold individuals in harsh conditions of
confinement and otherwise target them for mistreatment
because of their race, ethnicity, religion, and/or national
origin. Plaintiffs’ right “not to be subjected to ethnic or
religious discrimination[] wlas] ... clearly established
prior to 9/11, and . . . remained clearly established even in
the aftermath of that horrific event.” Hasty, 490 F.3d at
160. In Hasty, the plaintiff alleged “that he was deemed
to be ‘of high interest,” and accordingly was kept in the
ADMAX SHU under harsh conditions, solely because of
his race, ethnicity, and religion,” and “that Defendants
specifically targeted [him] for mistreatment because of
[his] race, religion, and national origin.” Id. at 174 (alter-
ations in original). We concluded “that any reasonably
competent officer would understand [those alleged ac-
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tions] to have been illegal under prior case law.” Id. (in-
ternal quotation marks omitted). There is no reason that
this analysis should not govern here. Although, as the
dissent notes, see Dissenting Op., post at 62, Hasty em-
ployed a more lenient pleading standard than what we
now utilize in assessing factual allegations, this hardly
prevents us from relying on its conclusions as to whether
certain legal principles were clearly established at the
time of Plaintiffs’ detention. Accordingly, in view of the
sufficiency of the MDC Plaintiffs’ allegations here, the
DOJ Defendants, Hasty, and Sherman are not entitled to
qualified immunity on this claim.

We reverse the portion of the district court’s decision
that dismissed the MDC Plaintiffs’ equal protection claim
against the DOJ Defendants, affirm the district court’s
denial of Hasty and Sherman’s motions to dismiss the
MDC Plaintiffs’ claim, and reverse the district court’s de-
cision denying Zenk’s motion to dismiss the equal protec-
tion claim.

Because the Passaic Plaintiffs were held in the general
population and not the ADMAX SHU, we agree with the
district court that they have failed to adequately plead
that they were subjected to harsh conditions of confine-
ment because of their race, ethnicity, religion, and/or na-
tional origin. Thus, we affirm the district court’s dismis-
sal of the Passaic Plaintiffs’ equal protection claim.

V. CLAIM 6: UNREASONABLE AND PUNITIVE STRIP
SEARCHES

The MDC Plaintiffs claim that they were subject to
unreasonable and punitive strip searches while detained
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at the MDC, in violation of the Fourth and Fifth
Amendments.”

A. Applicable Legal Standard

Determining the legal standard that applies to this
claim turns on whether the MDC Plaintiffs were held in a
prison or a jail. See Hasty, 490 F.3d at 172. In Hasty,
we decided that the plaintiff, who was detained in the
ADMAX SHU at the MDC (like the MDC Plaintiffs
here), should be treated in accordance with the standard
governing prisons. See id. Under that standard, a
“regulation is valid if it is reasonably related to legitimate
penological interests.” Turner v. Safley, 482 U.S. 78, 89
(1987). Given that the parties here do not argue for a dif-
ferent standard, we assume that the foregoing standard
applies in this case.”

B. The MDC Defendants

The MDC Plaintiffs allege that Defendant Joseph Cu-
citi, a former lieutenant at the MDC and not a party on

‘' Only the MDC Plaintiffs assert this claim, which is only raised
against the MDC Defendants. Benatta and Hammouda alone assert
this claim against Zenk. To the extent that the MDC Plaintiffs’ alle-
gations regarding the strip searches are cognizable under the Fifth
Amendment, we factor these allegations into our analysis of the sub-
stantive due process claim, which is discussed above. See supra Sec-
tion ITI.C.

** We note, however, that this standard governs prison regulations,
see Turner, 482 U.S. at 89, and that the application of this standard
in Hasty may have been justified because the plaintiff in that case
faced criminal charges (apparently felonies), see 490 F.3d at 147-48
& n.1, 162 n.8, 172. In contrast, Plaintiffs here were almost exclu-
sively charged with civil immigration violations and were detained on
that basis. While it may be that a different standard, one more fa-
vorable to detainees, should govern the constitutionality of searches
in the context of civil immigration detention, we leave that question
for another day.
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appeal, was tasked with “developing the strip search pol-
icy on the ADMAX [SHU].” Compl. 1111. Plaintiffs fur-
ther claim that “Hasty ordered ... Cuciti to design ex-
tremely restrictive conditions of confinement.” Id. 175.
The reasonable inference based on these allegations is
that Hasty ordered Cuciti to develop the strip-search pol-
icy, which was “then approved and implemented by Has-
ty and Sherman, and, later, by Zenk.” Id.

Plaintiffs allege that the 9/11 detainees at the MDC
were strip searched upon arrival, and again after they
had been escorted in shackles and under continuous
guard to the ADMAX SHU. They were also strip
searched every time they were taken from or returned to
their cells, including after non-contact attorney visits,
when “physical contact between parties was prevented
by a clear partition,” OIG Report at 123, and when being
transferred from one cell to another. Benatta was strip
searched on September 23, 24, and 26 of 2001, even
though he was not let out of his cell on any of those days.
Numerous strip searches were documented in a “visual
search log” that was created for review by MDC man-
agement, including Hasty. Compl. 1114 (internal quota-
tion marks omitted).

Plaintiffs’ allegations regarding the strip searches are
supported by the Supplemental OIG Report, which con-
cluded that MDC staff “inappropriately used strip
searches to intimidate and punish detainees.” Supple-
mental OIG Report at 35. That report also “questioned
the need for the number of strip searches, such as after
attorney and social visits in non-contact rooms.” Id.

The foregoing allegations, supported as they are by
the Supplemental OIG Report, are sufficient to establish
at this stage of the litigation that Hasty and Sherman
were personally involved in creating and executing a
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strip-search policy that was not reasonably related to le-
gitimate penological interests. Hasty ordered the policy,
and both he and Sherman approved and implemented it.
Under that policy, the MDC Plaintiffs were strip
searched when there was no possibility that they could
have obtained contraband. Plaintiffs have alleged that
Hasty and Sherman were aware of these searches either
based on the search log that was created for review by
MDC management, or because they were involved in the
implementation of the strip-search policy.” These allega-
tions give rise to a plausible Fourth Amendment claim
against Hasty and Sherman. See Hasty, 490 F.3d at 172
(finding a plausible allegation of a Fourth Amendment
violation in the post-9/11 context where the plaintiff al-
leged that he “was routinely strip searched twice after
returning from the medical clinic or court and that, on
one occasion, [he] was subjected to three serial strip and
body-cavity searches in the same room”); Hodges v. Stan-
ley, 712 F.2d 34, 35 (2d Cir. 1983) (noting that because
“there was no possibility that [the plaintiff] could have
obtained and concealed contraband[] ... the second
search appears to have been unnecessary”).”

* To the extent the dissent believes that we premise Hasty and
Sherman’s personal involvement entirely on these Defendants’ al-
leged review of the visual search log, see Dissenting Op., post at 90,
that assertion is incorrect. As discussed, Plaintiffs have plausibly al-
leged that Hasty ordered the development of, and that he and Sher-
man approved and implemented, the challenged strip-search policy.
Plaintiffs’ allegations regarding the visual search log only buttress
the inference of Hasty’s personal involvement.

“ Although the dissent correctly notes that Hodges was decided be-
fore the Supreme Court’s opinion in Turner, see Dissenting Op., post
at 88, we have ratified Hodges in subsequent strip search case law.
See Hasty, 490 F.3d at 172; N.G. v. Connecticut, 382 F.3d 225, 233-34
(2d Cir. 2004). Similarly, we reject the dissent’s attempt to confine
Hodges to its facts, only finding the absence of a legitimate penologi-
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With respect to Zenk, however, the MDC Plaintiffs fail
to state a plausible Fourth Amendment claim. As noted
earlier, Plaintiffs do not assert any claim against Zenk
for injuries they suffered prior to the date on which he
became Warden of the MDC, which was April 22, 2002.
Only two Plaintiffs, Benatta and Hammouda, were still
detained at the MDC as of that date. These Plaintiffs
have not sufficiently alleged that they were unlawfully
strip searched during the period in which Zenk was War-
den of the MDC.

C. Qualified Immunity

Hasty and Sherman are not entitled to qualified im-
munity on the MDC Plaintiffs’ strip search claim. With
respect to the first prong of the qualified immunity anal-
ysis, Plaintiffs have plausibly alleged that Hasty and
Sherman each violated the MDC Plaintiffs’ rights under
the Fourth Amendment. With regard to the second
prong of the inquiry, Plaintiffs’ Fourth Amendment
rights were clearly established at the time of the search-
es at issue.

In Hasty, we denied Hasty qualified immunity on the
plaintiff’s Fourth Amendment claim, stating that in the
wake of 9/11 “it was clearly established that even the
standard most favorable to prison officials required that
strip and body-cavity searches be rationally related to le-

cal purpose where the strip searches are “immediately successive.”
Dissenting Op., post at 88 (emphasis added). Like previous panels,
we read Hodges as holding that a search may be unnecessary and
purposeless where “there was no possibility that [the plaintiff] could
have obtained and concealed contraband.” 712 F.2d at 35; see also
N.G., 382 F.3d at 233-34. Here, consistent with Hodges, Plaintiffs
have plausibly alleged that they were strip searched when there was
no opportunity to acquire contraband, including in instances where
they were shackled and under escort, or were never permitted to
leave their cells.
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gitimate government purposes.” 490 F.3d at 172; see also
1d. at 159-60 (the “right not to be needlessly harassed and
mistreated in the confines of a prison cell by repeated
strip and body-cavity searches” was “clearly established
prior to 9/11, and . . . remained clearly established even in
the aftermath of that horrific event”). Because the MDC
Plaintiffs’ claim here is substantially the same as the
Fourth Amendment claim at issue in Hasty, we are
bound by that decision and thus deny Hasty and Sher-
man qualified immunity on the Fourth Amendment claim
in this case.

Accordingly, we affirm the district court’s denial of
Hasty and Sherman’s motions to dismiss the MDC Plain-
tiffs’ Fourth Amendment strip search claim, and reverse
the district court’s denial of Zenk’s motion to dismiss this
claim.

VI. CLAIM 7: CONSPIRACY UNDER 42 U.S.C. §1985

Plaintiffs’ final claim is that Defendants conspired to
deprive them of their rights in violation of 42 U.S.C.
§1985(3).

A. Applicable Legal Standard

A conspiracy claim under Section 1985(3) has four el-
ements: “(1) a conspiracy, (2) for the purpose of depriving
any person or class of persons of the equal protection of
the laws or of equal privileges and immunities under the
laws, (3) an act in furtherance of the conspiracy, and (4)
whereby a person is injured in his person or property or
deprived of a right or privilege of a citizen.” Hasty, 490
F.3d at 176.” In addition, this claim requires that “there

* Section 1985(3) of Title 42 of the United States Code provides, in
pertinent part, that:

If two or more persons in any State or Territory conspire . . .
for the purpose of depriving, either directly or indirectly, any
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must be some racial, or perhaps otherwise class-based,
invidiously diseriminatory animus behind the conspira-
tors’ action.” Griffin v. Breckenridge, 403 U.S. 88, 102
(1971); accord Reymnolds v. Barrett, 685 F.3d 193, 201-02
(2d Cir. 2012).

B. The Sufficiency of the Allegations

In this case, the MDC Plaintiffs have sufficiently al-
leged that Ashcroft, Mueller, and Ziglar met regularly
and eventually agreed to subject the detainees to the
challenged conditions of confinement by merging, and
complying with the merger of, the New York List. The
MDC Plaintiffs have also plausibly alleged that the DOJ
Defendants’ actions with respect to the New York List
merger were based on the discriminatory animus re-
quired for a Section 1985(3) conspiracy claim, as we con-
clude above in our analysis of the equal protection claim.
With respect to Hasty and Sherman, their joint approval
of the false document without performing the requisite
individualized assessment supports the reasonable infer-
ence that these two Defendants came to an agreement to
and did subject Plaintiffs to harsh conditions of confine-
ment based on the discriminatory animus required by
Section 1985(3).

Plaintiffs also allege an agreement, albeit not an ex-
plicit one, among the DOJ Defendants and Hasty and
Sherman to effectuate the harsh conditions of confine-
ment with discriminatory intent. Such a tacit agreement

person or class of persons of the equal protection of the laws,
or of equal privileges and immunities under the laws; . . . if one
or more persons engaged therein do, or cause to be done, any
act in furtherance of the object of such conspiracy, . . . the par-
ty so injured or deprived may have an action for the recovery
of damages occasioned by such injury or deprivation, against
any one or more of the conspirators.
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can suffice under Section 1985(3). See Webb v. Goord,
340 F.3d 105, 110-11 (2d Cir. 2003). The Complaint as-
serts that the conditions of confinement at the MDC
“were formulated in consultation with the FBL.” Compl.
165. In addition, Hasty ordered, and Hasty and Sher-
man approved and implemented, the conditions of con-
finement “[t]o carry out Ashcroft, Mueller[,] and Ziglar’s
unwritten policy to subject the 9/11 detainees to harsh
treatment.” Id. 175; see also id. 168. The foregoing al-
legations are sufficient to support the reasonable infer-
ence that the DOJ Defendants, Hasty, and Sherman
shared such a tacit understanding about carrying out the
unlawful conduct with respect to the MDC Plaintiffs’ de-
tention.

Accordingly, the MDC Plaintiffs’ allegations state a
plausible claim for a Section 1985(3) conspiracy against
Ashceroft, Mueller, Ziglar, Hasty, and Sherman.

C. The Intracorporate Conspiracy Doctrine

The MDC Defendants argue that they are legally in-
capable of conspiring with each other, and with the DOJ
Defendants, because they are all part of the same gov-
ernmental entity—the DOJ. In Girard v. 94th Street &
Fifth Avenue Corp., 530 ¥.2d 66, 70-72 (2d Cir. 1976), we
recognized that the defendants—officers and directors of
a single corporation, and the corporation itself—could not
legally conspire with one another in violation of Section
1985(3). We reached that conclusion because the defend-
ants formed a “single business entity with a managerial
policy implemented by the one governing board.” Id. at
71. Thus, the defendants could not satisfy the statutory
requirement of a conspiracy between two or more per-
sons. Id. We also noted, however, that where various en-
tities in a single institution have “disparate responsibili-
ties and functions,” a conspiracy claim could lie because
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the actions of those entities would not be “actions of only
one policymaking body.” Id.

Assuming that Defendants can ultimately invoke the
intracorporate conspiracy doctrine in this case, at this
stage of the litigation, we cannot conclude that Ashcroft,
Mueller, Ziglar, Hasty, and Sherman acted as members
of a single policymaking entity for purposes of the MDC
Plaintiffs’ Section 1985(3) conspiracy claim. According to
the Complaint, the former Attorney General, the former
Director of the FBI, the former Commissioner of the
INS, and the former Warden and Associate Warden at
the MDC had varied responsibilities and functions that
distinguish them from the single corporate entity in
Girard. Although Hasty and Sherman may have acted,
at least in part, to implement the DOJ Defendants’ poli-
cy, it is also the case that Hasty and Sherman themselves
established policies at the MDC. Thus, factual questions
about how disparate or distinct Defendants’ functions
were, and how policy was created by the various Defend-
ants, preclude us from deciding as a matter of law that
Defendants resemble the single policymaking body of a
corporation.”

D. Qualified Immunity

The DOJ Defendants, Hasty, and Sherman are not en-
titled to qualified immunity on this claim. First, the

“ We note that the BOP and, therefore, the MDC, are subject to the
supervision of the Attorney General. See 18 U.S.C. §4041. We have
also found one unpublished district court decision that concludes that
the Attorney General and employees of a BOP facility cannot con-
spire together under Section 1985. See Chesser v. Walton, No.
12-¢v-01198-JPG, 2013 WL 1962285, at *3 (S.D. Ill. May 10, 2013).
However, for the reasons stated above, neither this statutory provi-
sion nor district court case satisfy us that Defendants here were suf-
ficiently similar to the members of a single corporate policymaking
body such that the intracorporate conspiracy doctrine should apply.
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MDC Plaintiffs have plausibly alleged a Section 1985(3)
conspiracy claim against these Defendants. In addition,
as we concluded in Hasty, in the wake of the 9/11 attacks,
“even without a definitive ruling from this Court on the
application of section 1985(3) to federal officials, federal
officials could not reasonably have believed that it was
legally permissible for them to conspire with other feder-
al officials to deprive a person of equal protection of the
laws.” 490 F.3d at 177. In that case, we denied the de-
fendants qualified immunity on the Section 1985(3) claim.
See id. Given the sufficiency of the allegations in this
case, our qualified immunity decision in Hasty controls
here.

Accordingly, we reverse the district court’s dismissal
of the Section 1985(3) claim against the DOJ Defendants
and affirm the denial of Hasty and Sherman’s motions to
dismiss this claim. Because the MDC Plaintiffs fail to
adequately plead that Zenk acted with discriminatory an-
imus, we reverse the denial of Zenk’s motion to dismiss
the conspiracy claim. This claim is also dismissed with
respect to the Passaic Plaintiffs, as they fail to adequate-
ly plead that Defendants acted with the requisite discrim-
inatory animus.

VII. FINAL THOUGHTS

If there is one guiding principle to our nation it is the
rule of law. It protects the unpopular view, it restrains
fear-based responses in times of trouble, and it sanctifies
individual liberty regardless of wealth, faith, or color.
The Constitution defines the limits of the Defendants’ au-
thority; detaining individuals as if they were terrorists, in
the most restrictive conditions of confinement available,
simply because these individuals were, or appeared to be,
Arab or Muslim exceeds those limits. It might well be
that national security concerns motivated the Defendants
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to take action, but that is of little solace to those who felt
the brunt of that decision. The suffering endured by
those who were imprisoned merely because they were
caught up in the hysteria of the days immediately follow-
ing 9/11 is not without a remedy.

Holding individuals in solitary confinement twen-
ty-three hours a day with regular strip searches because
their perceived faith or race placed them in the group
targeted for recruitment by al Qaeda violated the detain-
ees’ constitutional rights. To use such a broad and gen-
eral basis for such severe confinement without any fur-
ther particularization of a reason to suspect an individu-
al’s connection to terrorist activities requires certain as-
sumptions about the “targeted group” not offered by De-
fendants nor supported in the record. It assumes that
members of the group were already allied with or would
be easily converted to the terrorist cause, until proven
otherwise. Why else would no further particularization
of a connection to terrorism be required? Perceived
membership in the “targeted group” was seemingly
enough to justify extended confinement in the most re-
strictive conditions available.

Discovery may show that the Defendants—the DOJ
Defendants, in particular—are not personally responsible
for detaining Plaintiffs in these conditions. But we simp-
ly cannot conclude at this stage that concern for the safe-
ty of our nation justified the violation of the constitutional
rights on which this nation was built. The question at
this stage of the litigation is whether the MDC Plaintiffs
have plausibly pleaded that the Defendants exceeded the
bounds of the Constitution in the wake of 9/11. We be-
lieve that they have.
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CONCLUSION

For the foregoing reasons, we affirm in part and re-
verse in part the district court’s decision on Defendants’
Rule 12(b)(6) motions. More specifically, we conclude
that: (1) the MDC Plaintiffs have plausibly alleged a sub-
stantive due process claim against the DOJ Defendants,
against Hasty with regard to both official and unofficial
conditions, and against Sherman with regard to official
conditions only, and these Defendants are not entitled to
qualified immunity on this claim; (2) the MDC Plaintiffs
have plausibly alleged an equal protection claim against
the DOJ Defendants, Hasty, and Sherman, and these De-
fendants are not entitled to qualified immunity on this
claim; (3) the free exercise claim is dismissed as to all De-
fendants; (4) the MDC Plaintiffs have plausibly alleged
their Fourth Amendment strip search claim against Has-
ty and Sherman, and these Defendants are not entitled to
qualified immunity on this claim; (5) the MDC Plaintiffs
have plausibly alleged the Section 1985(3) conspiracy
claim against the DOJ Defendants, Hasty, and Sherman,
and these Defendants are not entitled to qualified im-
munity on this claim; and (6) the MDC Plaintiffs have not
plausibly alleged any claims against Zenk. We affirm the
dismissal of the claims brought by the Passaic Plaintiffs.

The Clerk of the Court is directed to enter an order
consistent with these conclusions, AFFIRMING in part
and REVERSING in part, and REMANDING the mat-
ter to the district court for further proceedings con-
sistent with this opinion.

RAGGI, Circuit Judge, concurring in part in judgment
and dissenting in part:

Today, our court becomes the first to hold that a
Bivens action can be maintained against the nation’s two
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highest ranking law enforcement officials—the Attorney
General of the United States and the Director of the
Federal Bureau of Investigation (“FBI”)—for policies
propounded to safeguard the nation in the immediate af-
termath of the infamous al Qaeda terrorist attacks of
September 11, 2001 (“9/11”).! I respectfully dissent from
this extension of Bivens to a context not previously rec-
ognized by Supreme Court or Second Circuit precedent.
I do not suggest that executive action in this, or any oth-
er, context is not subject to constitutional constraints. I
conclude only that when, as here, claims challenge official
executive policy (rather than errant conduct by a rogue
official—the typical Bivens scenario), and particularly a
national security policy pertaining to the detention of il-
legal aliens in the aftermath of terrorist attacks by aliens
operating within this country, Congress, not the judici-
ary, is the appropriate branch to decide whether the de-
tained aliens should be allowed to sue executive policy-
makers in their individual capacities for money damages.

Even if a Bwens action were properly recognized in
this context—which I submit it is not—I would still dis-
sent insofar as the majority denies qualified immunity to
five former federal officials, Attorney General John Ash-
croft, FBI Director Robert Mueller, Immigration and
Naturalization Service (“INS”) Commissioner James
Ziglar (“DOJ Defendants”), Metropolitan Detention Cen-
ter (“MDC”) Warden Dennis Hasty, and Associate War-

' To date, four Courts of Appeals—for the Fourth, Seventh, Ninth,
and D.C. Circuits—have declined to extend Bivens to suits against
executive branch officials for national security actions taken after the
9/11 attacks. See Vance v. Rumsfeld, 701 F.3d 193 (7th Cir. 2012) (en
bane); Mirmehdi v. United States, 689 F.3d 975 (9th Cir. 2012); Doe
v. Rumsfeld, 683 F.3d 390 (D.C. Cir. 2012); Lebron v. Rumsfeld, 670
F.3d 540 (4th Cir. 2012); see also Ali v. Rumsfeld, 649 F.3d 762 (D.C.
Cir. 2011); Rasul v. Myers, 563 F.3d 527 (D.C. Cir. 2009).
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den James Sherman (“MDC Defendants”), on plaintiffs’
policy-challenging claims of punitive and diseriminatory
confinement and unreasonable strip searches. The ma-
jority does narrow these claims by allowing their pursuit
only (1) by those aliens confined in the MDC’s most re-
strictive housing unit, the “ADMAX SHU” (“MDC Plain-
tiffs”); and (2) for restrictive confinement after defend-
ants purportedly learned that plaintiffs were being de-
tained without individualized suspicion of their connec-
tion to terrorism. See Majority Op., ante at 41-42, 77.
Even with the claims so narrowed, however, I think de-
fendants are entitled to qualified immunity because
plaintiffs fail to plead plausible policy-challenging claims
that were clearly established at law in the period Sep-
tember 2001 to April 2002, when one or more MDC Plain-
tiffs were confined in the ADMAX SHU. As the majority
acknowledges, the 9/11 attacks killed 3,000 people and
presented “unrivaled challenges and severe exigencies”
for the security of the nation. Majority Op., ante at 31.
The law did not then clearly alert federal authorities re-
sponding to these challenges that they could not hold
lawfully arrested illegal aliens—identified in the course
of the 9/11 investigation and among the group targeted
for recruitment by al Qaeda—in restrictive (as opposed
to general) confinement pending FBI-CIA clearance of
any ties to terrorism unless there was prior individual-
ized suspicion of a terrorist connection. Indeed, I am not
sure that conclusion is clearly established even now.
Accordingly, because I conclude both that a Bivens
remedy should not be extended to plaintiffs’ policy-
challenging claims and that the DOJ and MDC defend-
ants are entitled, in any event, to qualified immunity, I
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dissent from the majority’s refusal to dismiss these
claims.”

? In concluding its opinion, the majority asserts that plaintiffs’ claims
cannot be dismissed because “[ilf there is one guiding principle to
our nation it is the rule of law.” Majority Op., ante at 106. The rule
of law, however, is embodied not only in amendments to the Consti-
tution, but also, and first, in that document’s foundational structure
of separated powers. See 1 Annals of Cong. 581 (1789) (reporting
Madison’s statement in first Congress that “if there is a principle in
our Constitution, indeed in any free Constitution, more sacred than
another, it is that which separates the Legislative, Executive, and
Judicial powers”); see also Mass. Const. of 1780, Part the First, art.
XXX (John Adams) (separating powers “to the end it may be a gov-
ernment of laws, and not of men”); Bowsher v. Synar, 478 U.S. 714,
721-22 (1986) (observing that “declared purpose of separating ...
powers of government, of course, was to ‘diffus[e] power the better
to secure liberty,’” (quoting Youngstown Sheet & Tube Co. v. Saw-
yer, 343 U.S. 579, 635 (1952) (Jackson, J., concurring))). Thus, it is
the rule of law that demands that a court do more than identify a
possible wrong; it must consider what authority the judiciary has to
imply a remedy—specifically, a damages remedy—in the absence of
legislative action. See The Federalist No. 47, at 251-52 (James Mad-
ison) (Carey & McClellan, ed. 2001) (quoting Montesquieu’s maxim
that “were the power of judging joined with the legislative, the life
and liberty of the subject would be exposed to arbitrary control, for
the judge would then be the legislator”); INS v. Chadha, 462 U.S.
919, 951 (1983) (stating that “hydraulic pressure inherent within each
of the separate Branches to exceed the outer limits of its power, even
to accomplish desirable objectives, must be resisted”); J. Harvie
Wilkinson III, Our Structural Constitution, 104 Colum. L. Rev.
1687, 1707 (2004) (observing that “threshold question” for judge is
not, “How should I resolve this case?” but “To whom does the Con-
stitution entrust the resolution of this issue?”).

It is also the rule of law—to which both sides in a lawsuit have a
right—that requires a court to consider whether certain defenses,
such as qualified immunity, shield a particular defendant in any
event from a suit for damages. See, e.g., Pearson v. Callahan, 555
U.S. 223, 231-32 (2009) (reiterating that qualified immunity should be
decided at earliest possible stage of litigation because it is immunity
from suit, not just liability).
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I. BivENS SHOULD NOT BE EXTENDED TO PLAINTIFFS’
PoLICY-CHALLENGING CLAIMS

A. The Narrow Scope of Bivens Actions

On three occasions in the decade between 1971 and
1980, the Supreme Court implied directly from the Con-
stitution private damages actions against federal officials
for alleged violations of rights. See Bivens v. Six Un-
known Named Agents of Federal Bureau of Narcotics,
403 U.S. 388 (1971) (implying action for unlawful arrest
and excessive force in arrest from Fourth Amendment
prohibition of unreasonable searches and seizures); ac-
cord Carlson v. Green, 446 U.S. 14 (1980) (implying ac-
tion for deliberate indifference to prisoner’s medical
needs from Eighth Amendment prohibition of cruel and
unusual punishment); Davis v. Passman, 442 U.S. 228
(1979) (implying action for sex discrimination in federal
employment from equal protection component of Fifth
Amendment). The Court has never done so again. In-
stead, it has “consistently refused to extend Bivens liabil-
ity to any new context or new category of defendants,”
Correctional Servs. Corp. v. Malesko, 534 U.S. 61, 68
(2001), emphasizing that “implied causes of actions are
disfavored,” Ashcroft v. Iqbal, 556 U.S. 662, 675 (2009),
and “in most instances ... unjustified,” Wilkie v. Rob-
bins, 551 U.S. 537, 550 (2007).

This reluctance to extend Bivens is grounded in our
constitutional structure of separated powers. As the Su-
preme Court has explained, deciding whether to extend
Bivens focuses not on “the merits of the particular reme-
dy” sought, but on “who should decide whether such a

Thus, the rule of law animates this dissent no less than the major-
ity opinion.
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remedy should be provided,” specifically, the legislative
branch of government, Congress, or the adjudicative
branch, the judiciary. Bush v. Lucas, 462 U.S. 367, 380
(1983). For more than thirty years now, the Supreme
Court has invariably answered that question in favor of
Congress. See, e.g., Wilkie v. Robbins, 551 U.S. at 562
(“*Congress is in a far better position than a court to
evaluate the impact of a new species of litigation’ against
those who act in the public’s behalf.” (quoting Bush v.
Lucas, 462 U.S. at 389)).

Heeding this precedent, our own court, en banc, has
stated “that the Bivens remedy is an extraordinary thing
that should rarely if ever be applied in new contexts.”
Arar v. Ashcroft, 585 F.3d 559, 571 (2d Cir. 2009) (en
banc) (internal quotation marks omitted). Most particu-
larly, it should not be applied in a new context if any al-
ternative process is available to address the claimed con-
stitutional interest or if “special factors” counsel hesita-
tion in recognizing a new damages action. Bush v. Lucas,
462 U.S. at 378; accord Minneci v. Pollard, 132 S. Ct.
617, 621 (2012); Wilkie v. Robbins, 551 U.S. at 550; Arar
v. Ashcroft, 585 F.3d at 572 (collecting cases). In short, a
Bivens remedy is never “an automatic entitlement”; it
“has to represent a judgment about the best way to im-
plement a constitutional guarantee.” Wilkie v. Robbins,
551 U.S. at 550.

Applying these principles here, I conclude that plain-
tiffs’ constitutional challenges to an alleged executive pol-
icy for confining lawfully arrested illegal aliens in the af-
termath of the 9/11 attacks cannot pass the stringent test
for recognizing a Bivens action. In holding otherwise,
the panel majority maintains that plaintiffs’ challenges to
the conditions of their confinement—with the exception
of their Free Exercise challenge—“stand[ ] firmly within
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a familiar Bivens context,” thus avoiding the need to con-
sider factors counseling hesitation or alternative reme-
dies. Majority Op., ante at 31-32, 35-36.> The majority
can reach that conclusion, however, only by fashioning a
new standard for construing the few recognized Bivens
contexts that employs an impermissibly “high level of
generality.” Wilkie v. Robbins, 551 U.S. at 561 (caution-
ing against such construction); accord Arar v. Ashcroft,
585 F.3d at 572. I respectfully disagree with that analy-

sis.*

B. Plaintiffs’ Claims Do Not Arise in an Estab-
lished Bivens Context

1. The Arar v. Ashceroft Standard for Identifying
Bivens Context Is Holistic and Cannot Be Re-

duced to Two Factors
In deciding whether a claim arises in a previously rec-
ognized Bivens context, this panel is bound by our court’s
en banc decision in Arar v. Ashcroft, which defines “con-
text” as “a potentially recurring scenario that has similar

* T concur in the panel judgment dismissing plaintiffs’ Free Exercise
challenge. See Majority Op., ante at 35-36. Not only has the Su-
preme Court consistently declined to extend a Bivens remedy to a
First Amendment claim in any context, see, e.g., Ashcroft v. Igbal,
556 U.S. 662, 675 (2009), but also Congress has provided alternative
relief under the Religious Freedom Restoration Act, see 42 U.S.C.
§2000bb et seq.

* T dissent from the majority’s allowance of Bivens claims against
both the DOJ and the MDC Defendants even though the former
group, having secured dismissal on other grounds in the district
court, did not renew their Bivens challenge in defending that judg-
ment on appeal. No matter. We can affirm on any ground supported
by the record, see Lotes Co. v. Hon Hai Precision Indus. Co., 753
F.3d 395, 413 (2d Cir. 2014), and the lists-merger theory on which the
majority reverses dismissal was never advanced by plaintiffs’ in ei-
ther the district court or on appeal, see infra at 43 n.28.
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legal and factual components.” 585 F.3d at 572. The ma-
jority pays lip service to this definition, see Majority Op.,
ante at 29, but then significantly narrows it to demand
commonality only as to the “rights injured” and the
“mechanism of injury,” id. at 32. This substitution cannot
be reconciled with controlling precedent.

Arar’s definition of context is unqualified, contemplat-
ing a careful, holistic examination of all legal and factual
components of the “scenario” in which a claim arises to
see if it is, indeed, a recurrent example of a previously
recognized Bivens context. Arar v. Ashcroft, 585 F.3d at
572. Such an inquiry does not denominate any particular
factors—such as the “rights injured” or “mechanism of
injury”—as determinative. Nor does it pronounce other
factors—such as a challenge to an executive policy, impli-
cating the exercise of national security and immigration
authority in a time of crisis—irrelevant.” By doing both
here, the majority not only fails to conduct the full in-
quiry mandated by Arar’s definition of context. It also
fails to heed the Supreme Court admonition that ani-
mates the Arar definition, i.e., that a Bivens remedy—
generally “disfavored,” Ashcroft v. Iqgbal, 556 U.S. at 675,
and usually “unjustified,” Wilkie v. Robbins, 551 U.S. at
550—is never “an automatic entitlement” but, rather, the
product of a considered “judgment about the best way to
implement a constitutional guarantee” in particular cir-
cumstances, td. Such a judgment necessarily requires

® In pronouncing the national security challenges following the 9/11
attacks irrelevant to a Bivens context determination, the majority
cites Iqbal v. Hasty, 490 F.3d 143 (2d Cir. 2007), rev’d in part sub
nom. Ashcroft v. Igbal, 556 U.S. 662 (2009). See Majority Op., ante
at 31. That reliance is misplaced because it conflates the question of
clearly established rights—the qualified immunity concern at issue
in Iqbal v. Hasty, 490 F.3d at 159—with the distinct Bivens question
of previously established context.
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more than the general identification of a constitutional
right or a mechanism of injury. It demands considera-
tion of all factors counseling for and against an implied
damages action in the specific legal and factual circum-
stances presented.

It is precisely because a Bivens judgment is made only
after weighing all factors relevant to a given scenario
that, when another case arises presenting similar legal
and factual components, a court need not repeat the pro-
cess. But where a proposed Bivens claim presents legal
and factual circumstances that were not present in an
earlier Bivens case, a new assessment is necessary be-
cause no court has yet made the requisite “judgment”
that a judicially implied damages remedy is “the best
way” to implement constitutional guarantees in that con-
text. Wilkie v. Robbins, 551 U.S. at 550.

That is the concern here. No court has ever made the
judgment that an implied damages remedy is the best
way to implement constitutional guarantees of substan-
tive due process, equal protection, and reasonable search
when lawfully arrested illegal aliens challenge an execu-
tive confinement policy, purportedly made at the cabinet
level in a time of crisis, and implicating national security
and immigration authority. In the absence of a judgment
made in that context, the majority cannot conclude that a
Bivens remedy is available to these plaintiffs simply be-
cause they assert rights and mechanisms of injury pre-
sent in some other Bivens cases. Indeed, because rights
and mechanisms of injury can arise in a variety of cir-
cumstances, presenting different legal and factual com-
ponents, these two factors cannot alone identify context
except at an impermissibly high level of generality. See
Wilkie v. Robbins, 551 U.S. at 561; Arar v. Ashcroft, 585
F.3d at 572.
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This generality concern is only exacerbated by the ma-
jority’s apparent willingness to mix and match a “right”
from one Bivens case with a “mechanism of injury” from
another and to conclude that wherever such a right and
such a mechanism of injury are paired together, the re-
sulting Bivens claim arises in an established context. See
Majority Op., ante at 31-35; 37. The problem is that no
court has previously made the requisite judgment with
respect to that pairing, much less made it in a legal and
factual scenario similar to the one presented here.

2. The Majority Cites No Case Affording a
Bivens Remedy in a Scenario Legally and
Factually Similar to that Presented Here

a. Punitive Confinement Claim

The majority cites two cases, Carlson v. Green, 446
U.S. 14, and Thomas v. Ashcroft, 470 F.3d 491 (2d Cir.
2006), in which federal prisoners were allowed to main-
tain Bivens actions for injuries sustained in confinement.
See Majority Op., ante at 32-33. But in each case, the
claim asserted was deliberate indifference to the prison-
er’s particular medical needs. That scenario is neither
legally nor factually similar to a substantive due process
claim of punitive pre-trial confinement implied from al-
legedly purposeless restrictions. See generally Bell v.
Wolfish, 441 U.S. 520 (1970).° Indeed, the difference in
context is only highlighted by law affording prison au-
thorities considerable discretion in establishing confine-
ment policies. See generally Florence v. Bd. of Chosen
Freeholders, 132 S. Ct. 1510, 1517 (2012).

S When, in Bell v. Wolfish, the Supreme Court discussed the substan-
tive due process prohibition on punitive pre-trial confinement, it did

so on a petition for a writ of habeas corpus, not in a Bivens action.
See 441 U.S. at 526, 528.
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Deliberate indifference to an individual inmate’s par-
ticular health needs was also the basis for the constitu-
tional claim in Correctional Services Corp. v. Malesko,
534 U.S. 61. In that case, however, the Supreme Court
declined to extend a Bivens remedy to such a claim when
brought against a private corporation operating deten-
tion facilities under a contract with the Bureau of Prisons
(“BOP”). See id. at 74. Thus, the Malesko observation
cited by the majority—that “[i]f a federal prisoner in a
BOP facility alleges a constitutional deprivation, he may
bring a Bivens claim against the offending individual of-
ficers, subject to the defense of qualified immunity,” Ma-
jority Op., ante at 33 (quoting Malesko, 534 U.S. at 72)—
cannot be read apart from the context in which it was
made. It would, in fact, be extraordinary to conclude that
in a deliberate indifference case such as Malesko, in
which all claims against individuals had been dismissed,
and in which the Supreme Court declined to extend
Bivens to the private corporate defendant, the Court
was, nevertheless, using a single sentence of dictum to
sweep well beyond Carlson and to hold that Bivens rem-
edies are available to federal prisoners raising any con-
stitutional challenge to any aspect of their confinement
against individual federal employees. Indeed, that read-
ing is foreclosed in this circuit by Arar, which observed
that Carlson extended Bivens to Eighth Amendment vio-
lations by prison officials, after which “the Supreme
Court has declined to extend the Bivens remedy in any
new direction at all.” Arar v. Ashcroft, 585 F.3d at 571
(emphasis added).

In Tellier v. Fields, also cited by the majority, ante at
34, a prison inmate did seek a Bivens remedy for restric-
tive confinement, but the right he asserted was proce-
dural not substantive due process. See 280 F.3d 69, 73
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(2d Cir. 2001). In short, he complained that defendants
had failed to follow controlling procedures for imposing
prison discipline. He did not contend that the restrictive
conditions themselves were substantively unreasonable, a
claim with quite different legal and factual components.”

In sum, the panel majority points to no case in which
the Supreme Court or this court has yet extended a
Bivens remedy to claims of punitive confinement by fed-
eral pre-trial detainees, and certainly not in the unprece-
dented context of a challenge to executive policy implicat-
ing the exercise of national security and immigration au-
thority in a time of crisis.®

b. Discrimanatory Confinement Claim

Nor does the majority cite to any case affording a
Bivens remedy for alleged disecriminatory conditions of

"This court has already dismissed procedural due process challenges
to the confinement policy here at issue on grounds of qualified im-
munity. See Iqbal v. Hasty, 490 F.3d at 167-68.

® The majority cites two cases—not controlling on this court—that
allowed federal detainees to pursue a Bivens remedy for restrictive
confinement. See Bistrian v. Levi, 696 F.3d 352, 374-75 (3d Cir.
2012); Cale v. Johnson, 861 F.2d 943, 947 (6th Cir. 1988), abrogated
on other grounds by Thaddeus-X v. Blatter, 175 F.3d 378 (6th Cir.
1999 (en banc). In neither case, however, did these courts assess
“context” by reference to the standard we articulated in Arar. In
fact, Bistrian conducted no Bivens extension analysis. Much less
were these other circuit courts confronted with the circumstances
contributing to the unique scenario presented here.

Insofar as the majority cites the dissenting opinion in Arar for
the proposition that this court has “presumed the availability of a
Bivens remedy for substantive due process claims,” Majority Op.,
ante at 32 n.15 (citing Arar, 585 F.3d at 598 (Sack, J., dissenting)), it
is, of course, not the dissent, but the en banc majority opinion in Ar-
ar that controls our context consideration here. For reasons already
discussed, that controlling opinion requires us to look to more than
the right alleged to identify an established Bivens context.
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confinement. The context of the single equal protection
case cited, Dawvis v. Passman, 442 U.S. 228, was employ-
ment discrimination by a member of Congress. See Ma-
jority Op., ante at 32 n.15. That scenario bears almost no
factual and legal similarity to the equal protection claim
here, which is informed not only by the discretion afford-
ed prison authorities in establishing confinement policies,
see generally Florence v. Bd. of Chosen Freeholders, 132
S. Ct. at 1517, but also by the particular circumstances of
the 9/11 attacks, see generally Ashcroft v. Igbal, 556 U.S.
at 682 (observing that because 9/11 attacks were ordered
and conducted by Arab Muslims, it was “no surprise”
that legitimate law enforcement policies to identify 9/11
assailants and to prevent future attacks “would produce a
disparate incidental impact on Arab Muslims, even
though the purpose of the policy was to target neither
Arabs nor Muslims”).

Even in the context of employment discrimination
claims, the Supreme Court has been reluctant to con-
strue Dawvis v. Passman to reach beyond its particular
factual scenario, especially where factors—not present in
Davis—counsel hesitation. See Chappell v. Wallace, 462
U.S. 296, 297-305 (1979) (declining to extend Bivens to
enlisted soldiers’ claims of race discrimination against
commanding officers). If, as the majority seems to rec-
ognize, Davis cannot be construed to afford a Bivens
remedy for every claim of employment discrimination,
see Majority Op., ante at 32 n.15, it can hardly be under-
stood to afford a Bivens remedy in the altogether differ-
ent context of alleged prison confinement discrimination.

c. Strip-Search Claim

In challenging the strip-search component of their re-
strictive confinement, the MDC Plaintiffs invoke the
Fourth as well as the Fifth Amendment. The Fourth



96a

Amendment cases cited by the majority—Bivens, Groh v.
Ramarez, 540 U.S. 551 (2004), and Castro v. United
States, 34 F.3d 106 (2d Cir. 2006), see Majority Op., ante
at 36-37—do not present scenarios similar to that here.

The potentially recurring scenario in Biens was un-
lawful arrest, executed without probable cause and with
excessive force. See 403 U.S. at 389. That hardly repre-
sents a judgment that an implied Bivens damages action
is the best way to vindicate every Fourth Amendment
claim. See Majority Op., ante at 37. Rather, to come
within the context established by Bivens, a Fourth
Amendment claim must have legal and factual compo-
nents akin to unlawful arrest. See generally Arar v. Ash-
croft, 585 F.3d at 572. Plaintiffs here do not challenge
their arrests, which were all supported by probable cause
to believe that each detained alien had violated immigra-
tion laws, and which were all effected without undue
force. Instead, plaintiffs challenge a policy of restrictive
confinement (including strip searches) after lawful arrest.

As for Groh and Castro, the searches there at issue
were of private residences, a factually distinet scenario
presenting different legally cognizable expectations of
privacy giving rise to different legal standards of consti-
tutional reasonableness than those applicable to prison
searches. See Covino v. Patrissi, 967 F.2d 73, 75 (2d Cir.
1992) (observing, in § 1983 action, that constitutionality of
pre-trial detainee strip searches should be assessed un-
der “legitimate penological interests” standard outlined
in Turner v. Safley, 482 U.S. 78, 87 (1987)); accord Iqbal
v. Hasty, 490 F.3d at 172.

To summarize, I respectfully dissent from the major-
ity’s conclusion that plaintiffs’ policy-challenging claims
to restrictive confinement arise in a familiar Bivens con-
text because (1) to the extent the majority employs a
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rights-injury calculus to reach that conclusion, it con-
strues context at an impermissibly high level of generali-
ty; and (2) no case cited by the plaintiffs or the majority
has yet made the requisite judgment that a Bivens reme-
dy is the best way to implement constitutional rights in a
scenario with legal and factual components similar to
those presented here. In short, the context here is “fun-
damentally different from anything recognized in Bivens
or subsequent cases.” Correctional Servs. Corp. v.
Malesko, 534 U.S. at 70. Thus, this court must conduct
the full analysis necessary to extend a Bivens remedy to
a new context. Because the majority declines to do so,
see Majority Op., ante at 38 n.17, I undertake that task
here.

C. Factors Counseling Against Extending Bivens
to Plaintiffs’ Policy-Challenging Claims

Not only do the unique circumstances of this case not
fall within an established Bivens context, but a number of
those circumstances also counsel hesitation in extending
a Bivens remedy here. See Bush v. Lucas, 462 U.S. at
378 (instructing courts to pay “particular heed” to “any
special factors counseling hesitation before authorizing a
new kind of federal litigation”); accord Minnect v. Pol-
lard, 132 S. Ct. at 621; Wilkie v. Robbins, 551 U.S. at 550;
Arar v. Asheroft, 585 F.3d at 573 (characterizing “special
factors” as “embracing category,” which includes any cir-
cumstance provoking hesitation about propriety of court
entertaining damages claim in absence of congressional
action). I discuss four factors in particular, the first three
of which are inextricably intertwined: (1) plaintiffs chal-
lenge an official executive policy (rather than rogue ac-
tion), implicating (2) the executive’s immigration authori-
ty, (3) as well as its national security authority, and
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(4) Congress has afforded no damages remedy to 9/11 de-
tainees despite awareness of the concerns raised here.

1. Official Executive Policy

Plaintiffs challenge what they themselves characterize
as an official confinement policy propounded by the na-
tion’s two highest ranking law enforcement officials, the
Attorney General and the FBI Director, in response to
the national security threat raised by the terrorist at-
tacks of 9/11. Neither plaintiffs nor the panel majority
identifies any case affording a Bivens remedy in the con-
text of a constitutional challenge to executive branch pol-
icy, and certainly not to policy made at the cabinet level.
This is not surprising. A Bivens action has never been
considered a “proper vehicle for altering an entity’s poli-
cy.” Correctional Servs. Corp. v. Malesko, 534 U.S. at 74.
While Malesko made this observation in declining to ex-
tend Bivens to a suit against a corporate defendant, this
court has recognized en banc that it applies with equal
force to claims against individuals. As we explained in
Arar v. Ashcroft, allowing a private party to maintain a
Bivens action against federal officials for “policies prom-
ulgated and pursued by the executive branch, not simply
isolated actions of individual federal employees ... is
without precedent and implicates questions of separation
of powers as well as sovereign immunity.” 585 F.3d at
5T8.

That admonition counsels particular hesitation here
where the challenged confinement policy was purported-
ly propounded and maintained not by rogue actors, see
Kreines v. Unated States, 33 F.3d 1105, 1108 (9th Cir.
1994) (stating that Bivens actions are generally brought
“against rogue officers who step outside the scope of
their official duties”), but by persons specifically charged
by the President with primary responsibility for home-
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land defense after 9/11.° In this regard, it is worth re-
calling that the confinement policy here at issue was not
the only action taken by the nation in response to the se-
curity exigencies presented by the 9/11 attacks. Within a
week, the United States went to war." Defendants Ash-
croft and Mueller were among those senior officials who
served as the President’s “war council,” and it was in that
context that they were charged with homeland defense."
These circumstances should only add to our hesitation in
judicially implying a damages remedy against executive
officials who might well be understood to have been act-
ing as “the hand of the president” in formulating policies
responding to a national emergency.”

’ See The 9/11 Commission Report, Final Report of the National
Commission on Terrovist Attacks uwpon the United States (“9/11 Re-
port”) 333 (2004), available at http://1.usa.gov/IAMXO004 (detailing
President’s written assignment of responsibility for homeland secu-
rity after 9/11 to Attorney General Asheroft, FBI Director Mueller,
and CIA Director George Tenet); see also Jack Goldsmith, The Ter-
ror Presidency 75 (2007) (recounting that, at September 12, 2001
meeting of National Security Council, President Bush told Attorney
General Ashcroft, “‘Don’t ever let this happen again,’” a “simple
sentence” that “set the tone for everything Ashcroft’s Justice De-
partment would do in the aftermath of 9/11”).

" See Authorization for Use of Military Force, Pub. L. No. 107-40,
115 Stat. 224 (Sept. 18, 2001).

" See 9/11 Report 330 (identifying Attorney General and FBI Direc-
tor, along with Vice President, Secretaries of State and Defense,
Chairman and Vice-Chairman of Joint Chiefs, National Security Ad-
visor, CIA Director, and President’s Chief of Staff, as “top advisers”
convened by President on night of 9/11 and subsequently denominat-
ed by him as his “war council” in responding to terrorist attacks).

 In Ponzi v. Fessenden, 258 U.S. 254, 262 (1922), Chief Justice (and
former President) Taft described the Attorney General as “the hand
of the president” in protecting United States interests in legal pro-
ceedings.
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Nor is a different conclusion warranted here because
subordinates of the Attorney General may have dis-
agreed among themselves about the parameters of the
challenged policy. See Majority Op., ante at 49.” As this
court has recognized, a Bivens damages action is not the
appropriate vehicle for reopening executive branch de-
bates so that the judiciary can second-guess the final pol-
icy decision. See Benzman v. Whitman, 523 ¥.3d 119,
126 (2d Cir. 2008) (observing that “right of federal agen-
cies to make discretionary decisions when engaged in
disaster relief without the fear of judicial second-
guessing” raises separation-of-powers concern cautioning
hesitation in extending Bivens (internal quotation marks
omitted)). The Fourth Circuit reached that same conclu-
sion in declining to extend Bivens to a due process chal-
lenge to the executive’s designation of enemy combatants
in the war on terrorism, a matter on which the FBI and
Defense Department had allegedly disagreed. See Leb-
ron v. Rumsfeld, 670 F.3d 540 (4th Cir. 2012). In so rul-
ing, Lebron observed that the claims not only intruded on
“past executive deliberations affecting sensitive matters

" The majority locates evidence of disagreement between the FBI
and INS with respect to the MDC Plaintiffs’ continued restrictive
confinement in the ADMAX SHU in an OIG Report’s account of a
November 2, 2001 meeting. See Dep’t of Justice, Office of the In-
spector General, The September 11 Detainees: A Review of the
Treatment of Aliens Held on Immigration Charges in Connection
with the Investigation of the September 11 Attacks (“OIG Report”)
55-56 (April 2003), available at http:/1.usa.gov/1ygkjKg. This is mis-
leading. As I explain infra at 52-53, the OIG Report makes plain
that the disagreement voiced by FBI and INS representatives at
that meeting pertained not to whether illegal aliens detained at the
MDC should continue to be held in the ADMAX SHU, but to wheth-
er New York list detainees (housed both restrictively at the MDC
and in general population at the Passaic County Jail) should continue
to be held at all.



101a

of national security,” but also risked chilling frank, future
policy discussions in this area “shadowed as they might
be by the thought that those involved would face pro-
longed civil litigation and potential personal liability.” Id.
at 551.

As earlier stated, hesitation in extending Bivens does
not suggest that federal policymakers—even those ap-
pointed by the President and of cabinet rank—are not
bound by constitutional constraints. See supra at 1-2. It
simply recognizes that where an executive policy is at is-
sue, Congress, not the judiciary, is the branch best suited
to decide whether a damages action is the appropriate
vehicle for challenging that policy. See Arar v. Ashcroft,
585 F.3d at 574 (explaining that “federal system of
checks and balances provides means to consider allegedly
unconstitutional executive policy, but a [judicially creat-
ed] private action for money damages against individual
policymakers is not one of them”); see also Vance v.
Rumsfeld, 701 F.3d 193, 205 (7th Cir. 2012) (en bane) (ob-
serving that “normal means to handle defective policies
and regulations is a suit under the Administrative Proce-
dure Act or an equivalent statute, not an award of dam-
ages against the policy’s author”).

2. Implicating Executive’s Immigration Author-
ity

Further removing plaintiffs’ claims from any recog-
nized Bivens context, and certainly counseling hesitation
in extending a Bivens remedy, is the fact that the chal-
lenged policy implicates the executive’s immigration au-
thority. As the Supreme Court has stated—in general
and not simply with respect to Bivens—*“any policy to-
ward aliens is vitally and intricately interwoven with con-
temporaneous policies in regard to the conduct of foreign
relations, the war power, and the maintenance of a re-
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publican form of government,” matters “so exclusively
entrusted to the political branches of government as to be
largely immune from judicial inquiry or interference” ab-
sent congressional authorization. Harisiades v. Shaugh-
nessy, 342 U.S. 580, 588-89 (1952); accord Arar v. Ash-
croft, 585 F.3d at 570.

The majority, however, concludes that plaintiffs’ im-
migration status is irrelevant to assessing a Bivens con-
text because illegal aliens have the same rights as citi-
zens to be free from punitive or discriminatory conditions
of confinement. See Majority Op., ante at 35. Whatever
the merits of that conclusion generally, it begs the rele-
vant Bivens extension question, which is not whether the
Constitution affords illegal aliens certain rights co-
extensive with those of citizens, but whether a judicially
implied damages remedy is the best way to implement
such rights when the plaintiff is an illegal alien and not a
citizen. See Wilkie v. Robbins, 551 U.S. at 550; Mair-
mehdi v. United States, 689 F.3d 975, 981 (9th Cir. 2012)
(observing that “immigrants’ remedies for vindicating
the rights which they possess under the Constitution are
not coextensive with those afforded to citizens,” and de-
clining to extend Bivens to illegal alien’s claim of wrong-
ful detention pending deportation).

Even assuming that in the familiar Bivens contexts of
false arrest or deliberate indifference, the law were to
conclude that the distinetion between citizens and aliens
did not counsel hesitation in extending a Bivens remedy,
that is not this case. Plaintiffs here seek to employ a
Bivens action to challenge an executive policy for the re-
strictive confinement of lawfully arrested illegal aliens
while the FBI and CIA determined if they had any con-
nection to recent terrorist attacks by aliens operating in
this country or if they posed a threat of future attacks.
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This is hardly a familiar Bivens context, and such an in-
trusion on the executive’s immigration authority counsels
hesitation in denominating a judicially implied damages
remedy against policymakers as the “best way” to im-
plement constitutional guarantees in those circum-
stances. Wilkie v. Robbins, 551 U.S. at 550.

3. Implicating Executive’s National Security
Authority

Plaintiffs’ claims also propose to inquire into—and
dispute—the executive’s exercise of its national security
authority. Indeed, that seems to be their primary pur-
pose. This is an unprecedented Bivens context strongly
counseling hesitation.

To explain, plaintiffs’ due process and equal protection
claims require proof of defendants’ specific intent, either
to punish, see Bell v. Wolfish, 441 U.S. at 538, or to dis-
criminate, see Washington v. Davis, 426 U.S. 229, 241-42
(1976). Such intent may be either express or implied.
See Brown v. City of Oneonta, 221 F.3d 329, 337 (2d Cir.
2000). The majority here concludes that plaintiffs plausi-
bly imply proscribed intent through allegations that the
challenged confinement policy was “not reasonably relat-
ed to a legitimate goal.” See Majority Op., ante at 55-58
(citing Bell v. Wolfish, 441 U.S. at 539). It similarly con-
cludes that plaintiffs’ plausibly plead that frequent strip
searches were unreasonable relative to any legitimate
penological interest. See id. at 97.

The “legitimate goal” at issue here is national security.
MDC Plaintiffs propose to prove that their confinement
in the ADMAX SHU was punitive and/or discriminatory
by showing that there was no real national security need
to maintain them in such restrictive confinement pending
FBI-CIA clearance, at least not in the absence of prior
individualized suspicion that each alien posed a terrorism
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threat. Plaintiffs propose to make essentially the same
showing in challenging the reasonableness of the strip-
search policy that accompanied restrictive confinement.
Thus, the executive’s exercise of national security author-
ity, far from being irrelevant to plaintiffs’ Bivens claims,
see Majority Op., ante at 31, will be the critical focus of
this litigation—and of the exhaustive discovery that will
undoubtedly attend it.

The Supreme Court has never afforded a Bivens rem-
edy to a party challenging the executive’s exercise of its
national security authority. See Doe v. Rumsfeld, 683
F.3d 390, 394 (D.C. Cir. 2012) (making observation in de-
clining to recognize Bivens action). Indeed, the Court
has observed—in general and not simply with respect to
Bivens—that “[m]atters intimately related to . . . national
security are rarely proper subjects for judicial interven-
tion” in the absence of congressional authorization. Haig
v. Agee, 453 U.S. 280, 292 (1981); see Department of Na-
vy v. Egan, 484 U.S. 518, 529-30 (1988) (stating that “un-
less Congress specifically has provided otherwise, courts
traditionally have been reluctant to intrude upon the au-
thority of the Executive in military and national security
affairs”); accord Arar v. Ashcroft, 585 F.3d at 578 (noting
that intrusion on executive’s national security authority
raises “grave concerns about the separation of powers”
dictated by the Constitution and, thus, counsels hesita-
tion in extending Bivens).

Further counseling hesitation is the judiciary’s limited
competency to make national security assessments, see
Arar v. Asheroft, 585 F.3d at 575-78, particularly ones
that could be informed by classified information, see gen-
erally Boumediene v. Bush, 5563 U.S. 723, 797 (2009) (ob-
serving that federal judges do not “begin the day with
briefings that may describe new and serious threats to
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our Nation and its people”).” That competency concern
is only heightened here by the extensive inquiry that will
be necessary to understand and assess the risk concerns
reasonably informing the challenged restrictive confine-
ment policy. At a minimum, such an inquiry would have
to consider the 9/11 attacks, the al Qaeda terrorist organ-
ization that ordered them, the attacks’ alien perpetrators,
and how those aliens—and, therefore, similarly minded
others—could operate in the United States without de-
tection.” It would have to consider the history of al
Qaeda attacks on American interests prior to 9/11,° as
well as terrorists’ frequent use of immigration fraud to
conceal their murderous plans.” It would have to consid-

" See also Goldsmith, The Terror Presidency T1-74 (describing
“threat matrix” provided daily to President and select officials, in-
cluding Attorney General and FBI Director).

" See, e.g., 9/11 Report 227-29 (reporting how, when 9/11 hijackers
Mohamed Atta and Marwan al Shehhi encountered difficulty re-
entering United States in January 2001 without presenting student
visas, they nevertheless persuaded INS inspectors to admit them so
that they could continue flight training).

18 Previous al Qaeda attacks included (1) the 1993 World Trade Cen-
ter bombing (six deaths); (2) the thwarted 1993 conspiracy to bomb
New York City landmarks led by the “Blind Sheikh,” Omar Abdel
Rahman; (3) the thwarted 1995 plot to explode American commercial
airplanes over the Pacific Ocean, led by Ramzi Yousef; (4) the 1996
bombing of an apartment complex housing United States Air Force
personnel in Khobar, Saudi Arabia (19 deaths); (5) the 1998 bomb-
ings of United States embassies in Tanzania and Kenya (224 deaths);
(6) the thwarted millennial bombing of Los Angeles International
Airport; and (7) the 2000 bombing of the U.S.S. Cole (17 deaths). See
Unated States v. Farhane, 634 F.3d 127, 132 n.4 (2d Cir. 2011); In re
Terrorist Bombings of U.S. Embassies in E. Africa, 552 F.3d 93,
103-05 (2d Cir. 1998).

" See, e.g., 9/11 Report 177-78 (discussing how conspirators in Los
Angeles Airport plot followed “a familiar terrorist pattern” of using
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er past life-threatening actions by Islamic terrorists
while in federal custody.” It would have to consider
events after 9/11—during the time when the challenged
confinement policy was maintained—that fueled fears of
further attacks.”

Hesitation is also counseled by sober recognition that
national security assessments, “particularly in times of
conflict, do not admit easy answers, especially not as
products of the necessarily limited analysis undertaken
in a single case.” Lebron v. Rumsfeld, 670 F.3d at 549.
This contrasts sharply with “the small number of con-
texts in which courts have implied a Biwens remedy,”
where it generally has “been easy to identify both the line
between constitutional and unconstitutional conduct, and

“fraudulent passports and immigration fraud to travel” in further-
ance of their scheme).

¥ See, e.g., infra at 67-68 (discussing prison actions of Omar Abdel
Rahman and Mamdouh Mahmud Salim).

" Among these events were (1) the September 18, 2001 transmittal
of anthrax in letters sent to various government and media offices,
killing five, and infecting 17; (2) the mysterious November 12, 2001
crash of an American Airlines plane soon after takeoff from John F.
Kennedy Airport, killing all onboard; (3) the thwarted December 22,
2001 attempt by Richard Reid to detonate a shoe bomb onboard an
American Airlines plane traveling from Paris to Miami; and (4) the
January 2002 kidnapping, and February 2002 beheading of Wall
Street Journal reporter Daniel Pearl in Pakistan. Subsequent inves-
tigation would link the last two events to al Qaeda, with 9/11 mas-
termind Khalid Sheikh Mohammed claiming particular eredit for the
Pearl murder. See Peter Finn, Khalid Sheik Mohammed killed U.S.
Journalist Daniel Pearl, report finds, Wash. Post, Jan. 20, 2011,
http://wapo.st/NyvICX; Pam Belluck, Threats and Responses: The
Bomb Plot; Unrepentant Shoe Bomber Is Given a Life Sentence For
Trying to Blow Up Jet, N.Y. Times, Jan. 31, 2003,
http:/nyti.ms/ZhFZJF.
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the alternative course which officers should have pur-
sued.” Ararv. Ashcroft, 585 F.3d at 580.

Here, the majority proposes to draw a line between
generally and restrictively confining illegal aliens until
they are cleared of terrorist connections. It concludes
that general confinement raises no constitutional con-
cerns—even though the aliens so confined were mostly
Arab and Muslim. But it concludes that restrictive con-
finement of such aliens (at least in the absence of individ-
ualized suspicion) goes too far reasonably to relate to na-
tional security. See Majority Op., ante at 40-41. Setting
aside the question of judicial competency to make this na-
tional security assessment, the Supreme Court has spe-
cifically cautioned against extending Bivens to claims
that propose to show that government officials “went too
far” in pursuit of a legitimate objective. Wilkie v. Rob-
bins, 551 U.S. at 556-57. That caution is particularly apt
here where, before 9/11, the executive had never had to
consider whether, and how restrictively, to confine illegal
aliens in the aftermath of a surprise terrorist attack by
aliens operating within this country. Much less had the
courts ever confronted these questions. Precedent pro-
vided no easy answer—and certainly no easy negative
answer—to whether it “reasonably related” to national
security to hold lawfully arrested illegal aliens in restric-
tive confinement, at least until the FBI and CIA cleared
them of terrorist connections. The law does not, after all,
invariably demand individualized suspicion to support the
restrictive confinement of lawfully arrested persons to
ensure security, a point I discuss further infra at 62-63,
and with which the majority agrees. See Bell v. Wolfish,
441 U.S. at 560-62; accord Florence v. Bd. of Chosen
Freeholders, 132 S. Ct. at 1523; Whitley v. Albers, 475
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U.S. 312, 316 (1986); Block v. Rutherford, 468 U.S. 576,
577 (1984); see also Majority Op., ante at 58 n.31.

Where plaintiffs’ policy-challenging claims thus turn
on a “reasonably related” inquiry implicating national se-
curity decisions made within “a complex and rapidly
changing legal framework beset with critical legal judg-
ments that have not yet been made, as well as policy
choices that are by no means easily reached,” we not only
confront a new Bivens context, but also one strongly
counseling hesitation. Arar v. Asheroft, 585 F.3d at 575,
580 (declining to extend Bivens to claim requiring “in-
quiry into the perceived need for the [challenged] policy,
the threats to which it responds, the substance and
sources of the intelligence used to formulate it, and the
propriety of adopting specific responses to particular
threats”).

Again, this does not mean that executive detention and
confinement decisions implicating national security are
insulated from judicial review. The Constitution’s guar-
antee of habeas corpus ensures against that. See Bou-
mediene v. Bush, 5563 U.S. at 771; Hamdi v. Rumsfeld,
542 U.S. 507, 525, 533 (2004); see also Bell v. Wolfish, 441
U.S. at 526. But the fact that the Constitution expressly
affords a liberty-safeguarding remedy against the sover-
eign even when national security concerns are present is
hardly an invitation to the judiciary to imply a damages
remedy against individual executive officials in these cir-
cumstances. See Lebron v. Rumsfeld, 670 F.3d at 550
(drawing distinction). Such a decision is more properly
made by the legislative rather than the adjudicative
branch of government.”

* Were Congress to afford compensatory relief in the circumstances
at issue, it is hardly obvious that it would place the burden on indi-
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Thus, where, as here, plaintiffs urge this court to im-
ply a damages action where none has been provided by
Congress so that persons unlawfully in this country can
challenge executive policy relating to national security in
a time of crisis, a proper regard for separation of powers
counsels hesitation in judicially extending Bivens to that
new context. Indeed, I would decline to extend Bivens to
plaintiffs’ policy-challenging claims for this reason alone.
There is, however, yet one further factor counseling hesi-
tation.

4. Congress’s Failure to Provide a Damages
Remedy

The judiciary will not imply a Bivens action where
Congress itself “has provided what it considers adequate
remedial mechanisms for constitutional violations.”
Schweiker v. Chilicky, 487 U.S. 412, 423 (1988). Even
where a congressionally prescribed remedy is lacking,
however, courts will hesitate to extend Bivens to a new
context where there is reason to think Congress’s inac-
tion is not “inadvertent.” Id.; accord Dotson v. Griesa,
398 F.3d 156, 167 (2d Cir. 2005). That conclusion is war-
ranted here, where Congress has not provided a damages
remedy to post-9/11 detainees despite its awareness that
(1) DOJ was arresting and detaining illegal aliens as part
of its response to 9/11, (2) DOJ might press hard against
constitutional bounds in its efforts to safeguard national

vidual officials rather than the sovereign on whose behalf they acted.
See generally John Paul Stevens, Reflections About the Sovereign’s
Duty to Compensate Victims Harmed by Constitutional Violations,
Lawyers for Civil Justice Membership Meeting (“Stevens Reflec-
tions”) 11 (May 4, 2015), available at http://1.usa.gov/1Ih51e4 (pro-
posing that “sovereign, rather than its individual agents,” compen-
sate any persons whose rights were violated in course of 9/11 inves-
tigation).
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security, and (3) concerns had arisen pertaining to the
detention of Arab and Muslim aliens.

As to the first point, Attorney General Ashcroft and
FBI Director Mueller (as well as other DOJ officials) re-
peatedly testified before Congress that the arrest of ille-
gal aliens was part of DOJ’s post-9/11 strategy against
terrorism.”

As to the second point, when Congress enacted the
PATRIOT Act in October 2001, it anticipated possible
DOJ overreaching and required the Department’s In-
spector General to review and report semi-annually to
Congress on any identified abuses of civil rights and civil
liberties in fighting terrorism.” Indeed, it is pursuant to
this legislative mandate that the Inspector General pro-
vided Congress with the very OIG Reports upon which
plaintiffs rely in pleading their complaint.

As to the third point, these OIG Reports discussed
concerns about the treatment of confined Arab and Mus-
lim aliens, and Congress’s attention to these concerns is

' See, e.g., Dep’t of Justice Oversight: Preserving Our Freedoms
While Defending Against Terrorism: Hearing Before the S. Comm.
on the Judiciary, 107th Cong. 312 (Dec. 6, 2001) (statement of John
Asheroft, Att’y Gen. of the United States) (explaining “deliberate
campaign of arrest and detention to remove suspected terrorists who
violate the law from our streets,” noting that “INS has detained 563
individuals on immigration violations” and that BOP had “acted
swiftly to intensify security precautions in connection with al Qaeda
and other terrorist inmates,” and adding that DOJ “has briefed
members of the House, the Senate and their staffs on more than 100
occasions”).

* See Uniting and Strengthening America by Providing Appropriate
Tools Required to Intercept and Obstruct Terrorism Act of 2001
(“PATRIOT Act”), Pub. L. No. 107-56, §1001, 115 Stat. 272, 391
(2001).
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evident in the public record.” Despite its awareness of
these matters, however, neither in enacting the PATRI-
OT Act, nor in the more than thirteen years that have
now followed—during which time portions of the PA-
TRIOT Act were reauthorized five times*—has Congress
afforded a damages remedy to aliens who were, or in the
future could be, detained in connection with terrorism in-
vestigations. We must presume that Congress was
aware that alternative, albeit noncompensatory, remedies
were available to challenge unconstitutional confinement,
notably, habeas corpus and the “remedial mechanisms
established by the BOP, including suits in federal court
for injunctive relief.”  Correctional Servs. Corp. v.
Malesko, 534 U.S. at 74 (observing that injunctive relief
has long been recognized as proper means for altering
unconstitutional policy); see Bell v. Wolfish, 441 U.S. at
526 (habeas corpus review).” Where Congress, with

» See, e.g., Oversight Hearing: Law Enforcement and Terrorism:
Hearing Before the S. Comm. on the Judiciary, 108th Cong. 192 (Ju-
ly 23, 2003) (questioning by Sen. Patrick Leahy of FBI Director
Mueller about OIG report “alleging, among other things, the abuse
of immigrants being held in Federal custody,” particularly “Muslim
and Arab immigrants being held on civil violations of our immigra-
tion laws”).

* See Uniting and Strengthening America by Fulfilling Rights and
Ensuring Effective Discipline Over Monitoring Act of 2015 (“USA
FREEDOM Act”), Pub. L. No. 114-23, 129 Stat. 268 (2015); PATRI-
OT Sunsets Extension Act of 2011, Pub. L. No. 112-14, 125 Stat. 216
(2011); Act to Extend Expiring Provisions of the USA PATRIOT
Improvement and Reauthorization Act of 2005 and Intelligence Re-
form and Terrorism Prevention Act of 2004 until February 28, 2011,
Pub. L. No. 111-141, 124 Stat. 37 (2010); USA PATRIOT Act Addi-
tional Reauthorizing Amendments Act of 2006, Pub. L. No. 109-178,
120 Stat. 278 (2006); USA PATRIOT Improvement and Reauthoriza-
tion Act of 2005, Pub. L. No. 109-177, 120 Stat. 192 (2005).

» MDC Plaintiff Baloch was among the illegal aliens arrested in the
9/11 investigation who filed a habeas petition to challenge his con-
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awareness of the concerns at issue, as well as the reme-
dies available to address them, legislates repeatedly in an
area without affording a damages remedy, there is strong
reason to think that its inaction was not inadvertent and,
thus, for the judiciary to hesitate before extending
Bivens to that area. See Klay v. Panetta, 758 F.3d 369,
376 (D.C. Cir. 2014) (“If Congress has legislated perva-
sively on a particular topic but has not authorized the
sort of suit that a plaintiff seeks to bring under Bivens,
respect for the separation of powers demands that courts
hesitate to imply a remedy.”); Lebron v. Rumsfeld, 670
F.3d at 551-52 (observing that where “Congress was no
idle bystander” and had “devoted extensive attention” to
the concerns at issue in case but nonetheless did not cre-
ate damages remedy, court could infer that “congres-
sional inaction ha[d] not been inadvertent”); cf. Arar v.
Ashceroft, 585 F.3d at 573 (stating that “complexity” of
remedial immigration scheme created (and frequently
amended) by Congress would ordinarily warrant “strong
inference that Congress intended the judiciary to stay its
hand and refrain from creating a Bivens action in this
context”).

Accordingly, insofar as plaintiffs invoke Bivens to
challenge an official executive policy for the restrictive

finement. See Turkmen v. Ashcroft, No. 02 CV 2307 (JG), 2006 WL
1662663, at *5 (E.D.N.Y. June 14, 2006) (“T'urkmen I”) (stating that
Baloch filed habeas petition and six weeks later was transferred
from ADMAX SHU to general population), aff’d in part, vacated in
part, 589 F.3d 542 (2d Cir. 2009) (“Turkmen II”); see also OIG Re-
port 87, 99-100, 102 (reporting other detainees’ filing of habeas peti-
tions).

The Ninth Circuit has cited the availability of a habeas remedy
(and plaintiffs’ pursuit of such relief) as a factor counseling hesita-
tion in extending Bivens to claims of unlawful detention. See
Mirmehdi v. United States, 689 F.3d at 982.
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confinement and strip searching of illegal aliens in the af-
termath of the 9/11 attacks, I conclude that their claims
must be dismissed because a Bivens remedy has not been
extended to such a context, and factors strongly counsel
against this court doing so here. If illegal aliens should
be afforded a damages remedy to challenge an executive
policy implicating immigration and national security au-
thority, that decision should be made by Congress rather
than by the courts. See Ararv. Ashcroft, 585 F.3d at 580-
81 (“Congress is the appropriate branch” to decide
whether policy decisions “directly related to the security
of the population and the foreign affairs of the country”
should be “subjected to the influence of litigation brought
by aliens”).

II. DEFENDANTS ARE ENTITLED TO QUALIFIED IMMU-
NITY

A. The Concept of Qualified Immunity

Whether or not a Bivens action is available to chal-
lenge the executive policy at issue, defendants are enti-
tled to dismissal on grounds of qualified immunity. Qual-
ified immunity—a concept derived from common law—
shields federal and state officials from claims for money
damages “unless a plaintiff pleads facts showing that (1)
the official violated a statutory or constitutional right,
and (2) the right was ‘clearly established’ at the time of
the challenged conduct.” Ashcroft v. al-Kidd, 131 S. Ct.
2074, 2080 (2011) (quoting Harlow v. Fitzgerald, 457 U.S.
800, 818 (1982)). For law to be clearly established, it is
not necessary to identify a case directly on point. But
precedent must have spoken with sufficient clarity to
have placed the constitutional question “beyond debate.”
Id. at 2083; accord Carroll v. Carman, 135 S. Ct. 348, 350
(2014). Put another way, the law must have made “the
contours” of the asserted right “sufficiently clear that
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every reasonable official would have understood that
what he is doing violates that right.” Ashcroft v. al-Kidd,
131 S. Ct. at 2083 (internal quotation marks omitted).

Qualified immunity affords such a broad shield to pro-
tect not simply government officials but government it-
self, specifically, “government’s ability to perform its tra-
ditional functions.” Wyaitt v. Cole, 504 U.S. 158, 167
(1992). Thus, qualified immunity is afforded to ensure
both that talented persons are not deterred from enter-
ing public service by the threat of crippling damages
suits, see id., and that those in government service act
“with the decisiveness and the judgment required by the
public good,” Scheuer v. Rhodes, 416 U.S. 232, 240 (1974);
accord Filarsky v. Delia, 132 S. Ct. 1657, 1665 (2012);
Richardson v. McKnight, 521 U.S. 399, 409 (1997) (de-
scribing “unwarranted timidity” on the part of those en-
gaged in public’s business as “most important special
government immunity-producing concern”); Amore v.
Novarro, 624 F.3d 522, 530 (2d Cir. 2010) (recognizing
that qualified immunity is animated by “concern that for
the public benefit, public officials be able to perform their
duties unflinchingly and without constant dread of retali-
ation”).

Toward this end, qualified immunity serves to give
public officials “breathing room to make reasonable but
mistaken judgments” without fear of disabling liability.
Messerschmadt v. Millender, 132 S. Ct. 1235, 1244 (2012)
(internal quotation marks omitted). Indeed, the standard
is sufficiently forgiving that it protects “‘all but the plain-
ly incompetent or those who knowingly violate the law.””
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Asheroft v. al-Kidd, 131 S. Ct. at 2085 (quoting Malley v.
Briggs, 475 U.S. 335, 341 (1986)).”

It is difficult to imagine a public good more demanding
of decisiveness or more tolerant of reasonable, even if
mistaken, judgments than the protection of this nation
and its people from further terrorist attacks in the im-
mediate aftermath of the horrific events of 9/11.* What-
ever lessons hindsight might teach about how best to
achieve this legitimate government objective within our
system of laws, I cannot conclude that defendants here
were plainly incompetent or defiant of established law in
instituting or maintaining the challenged restrictive con-
finement policy. Insofar as the majority decides other-
wise based on its determinations that plaintiffs have (1)
plausibly pleaded violations of Fourth and Fifth Amend-
ment rights, (2) which rights were clearly established at
the time of defendants’ actions, I respectfully dissent. As
to the second point in particular, I think the majority de-
fines established law at an impermissibly “high level of
generality.” Id. at 2084.

* The Supreme Court’s recent repeated unanimous awards of quali-
fied immunity emphasize the narrow circumstances in which gov-
ernment officials may be held personally liable for their actions in
suits for money damages. See, e.g., Taylor v. Barkes, 135 S. Ct.
2042, 2044 (2015); Carroll v. Carman, 135 S. Ct. at 350-52; Lane v.
Franks, 134 S. Ct. 2369, 2383 (2014); Wood v. Moss, 134 S. Ct. 2056,
2070 (2014); Plumhoff v. Richard, 134 S. Ct. 2012, 2023-24 (2014);
Stanton v. Sims, 134 S. Ct. 3, 7 (2013).

*T See generally Stevens Reflections 9 (advocating absolute immunity
for “dedicated public officials”—including Ashcroft and Mueller—
who, in aftermath of 9/11, were “attempting to minimize the risk of
another terrorist attack,” while proposing that federal government
assume responsibility for compensating any persons whose rights
were violated).
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B. Punitive Confinement

The MDC Plaintiffs having been lawfully arrested for,
but not yet convicted of, violations of federal immigration
law, their confinement status was that of pretrial detain-
ees. The Fifth Amendment guarantee of substantive due
process does not permit pre-trial detainees to be subject-
ed to confinement, or to restrictive conditions of confine-
ment, “for the purpose of punishment.” Bell v. Wolfish,
441 U.S. at 538. At the same time, due process does not
preclude restrictive confinement “incident of some other
legitimate government purpose.” Id. In short, pre-trial
confinement, or a condition of pre-trial confinement is not
deemed “punishment” in the abstract, but only by virtue
of the purpose for which it is imposed.

To maintain a punitive confinement claim, then, a pre-
trial detainee must plausibly plead that a defendant im-
posed restrictive confinement with the specific intent to
punish. See id. Where, as here, plaintiffs propose for
such intent to be implied, they must plead facts sufficient
to admit a plausible inference that the challenged condi-
tions of their confinement were “not reasonably related
to a legitimate goal” but, rather, were “arbitrary or pur-
poseless.” Id. at 539. The burden is significant because a
reasonable relatedness inquiry is not an end in itself. Ra-
ther, it is a proxy for determining a defendant’s true in-
tent. Thus, a plaintiff does not plausibly plead punitive
intent simply by alleging some mismatch between chal-
lenged conditions of confinement and the legitimate goal
they are intended to serve. See, e.g., 1d. at 5568-60 (reject-
ing challenge to routine body cavity searches of pre-trial
detainees following contact visits even though there had
been only one reported attempt to smuggle contraband
into facility in body cavity); accord Block v. Rutherford,
468 U.S. at 587 (rejecting lower courts’ characterization
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of total ban on contact visits as excessive in relation to
security and other interests at stake). The mismatch
must be so glaring as to make the challenged condition
“arbitrary or purposeless” relative to any legitimate goal.
Moreover, when the professed legitimate goal is security,
the plausibility of any arbitrary or purposeless assertion
must be considered in light of the “wide-ranging defer-
ence” that the law accords prison administrators in de-
termining the conditions necessary to preserve discipline
and security. Bell v. Wolfish, 441 U.S. at 547 (cautioning
that courts must not depend on their own “idea of how
best to operate a detention facility”); accord Florence v.
Bd. of Chosen Freeholders, 132 S. Ct. at 1517; Trammell
v. Keane, 338 F.3d 155, 163 (2d Cir. 2003).

Further, as the Supreme Court recently explained in
rejecting an earlier discriminatory confinement challenge
to the very policy here at issue, plaintiffs cannot carry
their pleading burden by alleging facts that admit only a
“possibility” of defendants’ proscribed intent. Ashcroft v.
Iqbal, 556 U.S. at 678. “[F]lacts that are merely con-
sistent with a defendant’s liability ... stop[] short of the
line between possibility and plausibility of entitlement to
relief.” Id. (internal quotation marks omitted). This is
particularly so where “more likely” legitimate explana-
tions for defendants’ actions are “obvious.” Id. at 681-82.

1. DOJ Defendants

The panel majority concludes—and I agree—that
plaintiffs fail plausibly to plead that the DOJ hold-until-
cleared policy, as applied ab tnitio to illegal aliens arrest-
ed in the course of the FBI’s 9/11 investigation, implies
the DOJ Defendants’ punitive intent. The “obvious” and
“more likely explanation[]” for the policy was the gov-
ernment’s legitimate interest in national security, specifi-
cally, in identifying and apprehending any persons con-
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nected with the 9/11 terrorist attacks and in detecting
and preventing future attacks. Id. In pursuing those
goals, the DOJ Defendants were entitled to assume that
subordinates would lawfully implement the hold-until-
cleared policy. See Majority Op., ante at 40; see also
Turkmen v. Ashcroft, 915 F. Supp. 2d 314, 340 (E.D.N.Y.
2013) (“T'urkmen I11”).

Where I depart from the majority is in its determina-
tion that plaintiffs plausibly plead that the DOJ Defend-
ants’ legitimate national security purpose transformed to
proscribed punitive intent by November 2001, when they
approved merger of the FBI New York detainee list with
the INS national detainee list, thereby maintaining the
MDC Plaintiffs in the ADMAX SHU pending FBI-CIA
clearance without individualized suspicion of these aliens’
connection to terrorism. See Majority Op., ante at 40-42.
Much less can I agree that clearly established law alerted
every reasonable official that such actions violated sub-
stantive due process.”

* Plaintiffs themselves never raised this lists-merger theory, either
in their briefs to this court or in the district court. The majority,
however, views merger of the New York and national lists as the
critical event because it construes the pleadings to allege that “illegal
aliens were being detained in punitive conditions of confinement in
New York” with “no suggestion that those detainees were tied to
terrorism except for the fact that they were, or were perceived to be
Arab or Muslim.” Majority Op., ante at 40-41. This is not apparent
in the record.

For example, when MDC Plaintiff Purna Raj Bajracharya was
placed in restrictive confinement, federal officials knew that, approx-
imately two weeks before the 9/11 attacks, he had been observed
videotaping a Queens building that housed both a New York FBI
unit and the Queens County District Attorney’s Office. See id. at 19.
They further knew that when Bajracharya—who had lived illegally
in the United States for five years—was questioned about this con-
duct, he falsely claimed to be a tourist. While these circumstances
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First, insofar as the November 2001 lists-merger deci-
sion is the critical factor in the majority’s identification of
a plausible punitive confinement claim, plaintiffs fail to
plead a sufficient factual basis for ascribing the merger
decision to any of the three DOJ Defendants. See Ash-
croft v. Iqbal, 556 U.S. at 678. Their allegations—that
Attorney General Ashcroft “ordered that” New York list

did not conclusively link Bajracharya to terrorism, no more so did
Zacarias Moussaoui’s pre-9/11 interest in flight simulator training
for large jets. What both circumstances did provide, however, was
individualized suspicion for investigating these men’s ties to terror-
ism, which in Moussaoui’s case led to his conviction for participation
in the 9/11 conspiracy. See United States v. Moussaout, 591 F.3d
263, 266 (4th Cir. 2010).

Further, New York list detainees were not uniformly detained in
“punitive” conditions—by which I understand the majority to be re-
ferring to highly restrictive conditions of confinement rather than to
the intent with which such restrictions were imposed. Much less
were they so confined for no reason other than ethnicity or religion.
This is evident from the fact that the vast majority of the approxi-
mately 300 persons on the New York list at the time of the merger
decision were Arab or Muslim. Nevertheless, no more than 84 de-
tainees were ever restrictively confined in the ADMAX SHU. See
OIG Report 2, 22, 111. The remainder were held in general confine-
ment at the Passaic County Jail. The designation difference appears
generally to have been based on whether an arrested illegal alien
was designated “high interest,” “of interest,” or “interest undeter-
mined” to the 9/11 investigation. See OIG Report 18, 111 (explaining
that arrested illegal aliens in first category were generally held in
high security confinement at MDC, while persons in latter two cate-
gories were generally held in less restrictive confinement at Passaic
County Jail). Nevertheless, because the OIG Report provides no
specifics on this point, and because plaintiffs allege that some of
them were detained at the MDC “even though they had not been
classified ‘high interest,’” Fourth Am. Compl. 14. I do not pursue
the matter further. Rather, I proceed to explain why plaintiffs fail,
even under the majority’s lists-merger theory, plausibly to plead a
claim for punitive (or discriminatory) confinement, much less one
supported by clearly established law.
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detainees “be detained until cleared and otherwise treat-
ed as ‘of interest,”” and that FBI Director Mueller and
INS Commissioner Ziglar “were fully informed of this
decision, and complied with it,” Fourth Am. Compl.
(“Compl.”) Y47—are plainly not based on personal
knowledge and, in fact, are belied by the very OIG Re-
port on which they rely to support their claims, see id. 13
n.1. That report states quite clearly that it was Associate
Deputy Attorney General Stuart Levey who, at the end
of the November 2, 2001 meeting with FBI and INS rep-
resentatives, “decided that all the detainees on the New
York list would be added to the INS Custody List and
held without bond.” OIG Report 56. To be sure, plain-
tiffs profess to incorporate the OIG Report into their
pleadings only to the extent it is not “contradicted” by
their own allegations. Compl. 13 n.1. But that begs the
question of whether there is sufficient factual matter—
either in plaintiffs’ allegations or in the OIG Report—
plausibly to ascribe merger responsibility to any of the
DOJ Defendants. There is not. Nothing in the OIG Re-
port indicates that Levey’s merger decision was ever or-
dered or endorsed by Attorney General Ashcroft, FBI
Director Mueller, or INS Commissioner Ziglar, or even
communicated to them.

In concluding otherwise, the majority asserts that OIG
identification of Levey as the lists-merger decisionmaker
does not absolve Ashcroft of responsibility because the
OIG appears not to have asked Ashcroft about his role in
that decision. See Majority Op., ante at 50. To the extent
this implies OIG negligence or oversight, that hardly
supplies a factual basis for inferring Asheroft’s responsi-
bility. See Ashcroft v. Igbal, 556 U.S. at 678. In any
event, negligence is belied by the OIG’s detailed 198-
page, single-spaced report, which includes a careful dis-
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cussion of when, how, and by whom the merger decision
was made. See OIG Report 55-57; see also Compl. 13 n.1
(describing “well-documented” OIG Report).”

Nor can the majority infer Asheroft’s responsibility
simply by referencing “the importance of the merger and
its implications for how [Ashcroft’s] lawful original [hold-
until-cleared] order was being carried out.” Majority
Op., ante at 51. Not only is the assertion conclusory, but
also Ashcroft v. Iqbal holds that even facts “merely con-
sistent with a defendant’s liability . . . stop[ ] short of the
line between possibility and plausibility.” 556 U.S. at
681-82 (internal quotation marks omitted).

Insofar as the majority maintains that the OIG Report
itself provides factual support for a plausible inference
that Ashcroft, not Levey, was the ultimate merger deci-
sionmaker, the conclusion does not bear close examina-
tion. For example, the majority highlights part of the
OIG Report indicating that, at the same November 2
meeting where the lists-merger question arose, an INS
official questioned the need for CIA (as well as FBI)
checks prior to releasing 9/11 detainees, prompting
Levey to reply that he would need to check to see if “‘any
detainees could be released without the CIA check.””
Majority Op., ante at 51 (quoting OIG Report 56). The
majority reasons that if this statement is construed to

* The majority responds that I mistakenly treat “the OIG reports as
a repository of all ... facts” relevant to plaintiffs’ claims,
“measur[ing] plausibility by the absence or presence of fact-findings”
in these reports. See Majority Op., ante at 50. Not so. It is plain-
tiffs who support their pleadings by incorporating the OIG Reports.
And it is the majority that maintains that statements in (or in the in-
stant example, an omission from) the OIG Report, reasonably estab-
lish the plausibility of plaintiffs’ claims. I herein demonstrate only
why no “factual matter” supports such a conclusion. Ashcroft v. Ig-
bal, 556 U.S. at 678.
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suggest Levey’s “lack of authority” to make a decision as
to CIA checks, it plausibly “supports the conclusion that
Levey ... had to take [the question] to more senior offi-
cials.” Id. at 51-52. The majority then quotes another
part of the OIG Report indicating that, in late November,
when the INS Chief of Staff asked if DOJ would recon-
sider the CIA check requirement, Levey was still con-
cerned about “‘chang[ing] the CIA check policy without
additional input.”” Id. at 52 (quoting OIG Report 62). It
concludes that “if Levey was not comfortable changing
the CIA check policy without input from more senior offi-
cials, he certainly would not have been comfortable mak-
ing the decision on his own to double the number of de-
tainees subject to that policy in the first instance” and,
therefore, it is plausible to think that he brought the
question to Ashcroft. Id.

This reasoning is wholly speculative in assuming
Levey’s equal discomfort with the CIA check and merger
decisions. Moreover, the majority’s inference that Ash-
croft was the consulted “senior official” is defeated by the
very OIG Report on which it purports to rely. That re-
port specifically identifies the person Levey consulted
about continuing CIA checks: it was not Attorney Gen-
eral Ashcroft, but “David Laufman, the Deputy Attorney
General’s Chief of Staff.” OIG Report 62. It was Lauf-
man who advised Levey to continue the CIA checks. See
1d.” In its footnote acknowledgment of Laufman’s role,
the majority denies any intent to imply Ashcroft’s re-
sponsibility for the CIA checks decision. It maintains

* The majority can hardly have overlooked the OIG’s identification
of Laufman because it occurs in the very sentence of the Report that
the majority quotes (in part) about Levey’s continuing discomfort
with making a CIA check decision in late November 2001. See OIG
Report 62.
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that “the only relevance of the CIA checks decision, peri-
od, is that Levey was not capable of making it on his own,
suggesting that he also would not be able to make the list
merger decision on his own.” Majority Op., ante at 52
n.27. What the majority fails to explain, however, is how
that analogy supports an inference that Ashcroft made
the merger decision.

While that could end this discussion, I further note
that the OIG Report does not, in fact, permit one to infer
from Levey’s discomfort with canceling CIA checks on
his own that he must have been equally uncomfortable
with making the lists-merger decision. The OIG Report
expressly states that Levey made the lists-merger deci-
sion “[a]t the conclusion of the [November 2] meeting” at
which the subject was first raised to him. OIG Report 56.
In short, there was no delay in Levey’s making of the
merger decision for him to consult with Asheroft or any-
one else, leaving the majority’s reasoning on this point
wholly without any basis in fact.

The majority responds that because “the issue of the
New York list was discovered in October 2001, .. . surely
it is plausible that Levey consulted with more senior
officials, including Asheroft, prior to [the November 2]
meeting.” Majority Op., ante at 53 (emphasis in original).
Even if this were an accurate account of events, it admits
no more than a possibility that Levey consulted with
anyone in the interim, much less that the person
consulted was Asheroft. But I do not think this account is
accurate. While the OIG Report does detail an October
22, 2001 meeting at which DOJ, FBI, and INS repre-
sentatives discussed “problems presented by the New
York List,” the critical fact omitted by the majority is
that Levey was not in attendance. OIG Report 55. The
OIG Report states that what Levey attended was a
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“follow-up meeting” on November 2, 2001. It was there
that he heard the competing views of the three interested
entities, and made the merger decision. Id. at 55-56. The
majority nevertheless deems it plausible that Levey
learned about the October New York list discussion in
advance of the November meeting because “Levey would
not attend the November 2 meeting without knowing its
agenda.” Majority Op., ante at 53 n.29. This gave him
“time to consult with more senior officials, ncluding
Ashcroft, before communicating a decision” at the
November 2 meeting. Id. (emphasis added). Such
attenuated reasoning stops well “short of the line
between possibility and plausibility.” Ashcroft v. Igbal,
556 U.S. at 681-82 (internal quotation marks omitted). It
is pure speculation.”

Thus, the pleadings, even with incorporation of the
OIG Report, do not “contain sufficient factual matter”
plausibly to ascribe the lists-merger decision to the DOJ

' In another footnote, the majority further asserts that Levey’s
communication with Ashcroft about the lists-merger decision, and
Ashceroft’s approval of the merger, find support in Ziglar’s statement
to the OIG that “he [i.e., Ziglar] contacted the Attorney General’s
Office on November 7, 2001 [i.e., five days after Levey had already
made the merger decision], to discuss concerns about the clearance
process, especially the impact of adding the New York cases to the
INS Custody list.” OIG Report 66. But the OIG Report makes clear
that who Ziglar called was not Ashcroft himself, but his Chief of
Staff, and that the person he in fact spoke with was Deputy Chief of
Staff David Israelite. Id. at 66-67. Further, when Ziglar’s quoted
statement is read in the context of preceding and subsequent para-
graphs, it is plain that his concerns related only to the “slow pace” of
the FBI’s clearance process, not to the conditions of confinement for
New York list detainees held at the MDC. Id. These facts cannot
admit a plausible inference that Ashcroft made the merger decision,
much less that he made it for a punitive purpose.
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Defendants. Ashcroft v. Igbal, 556 U.S. at 678 (stating
that well-pleaded facts must permit court to infer more
than mere possibility of misconduct).

Second, even if plaintiffs could plausibly allege the
DOJ Defendants’ responsibility for the merger deci-
sion—which they cannot—oplaintiffs fail to plead that
these defendants thereby intended for plaintiffs to be
held in the MDC’s ADMAX SHU. The Complaint plead-
ings quoted at the start of the preceding point, see supra
at 44-45, assert only that New York list detainees should
be designated as “of interest” and held until cleared; they
make no mention of any DOJ Defendant dictating aliens’
continued confinement in the ADMAX SHU, or even
their awareness of that result. Indeed, after merger,
most New York list detainees continued to be held in
general confinement at the Passaic County Jail. See OIG
Report 111.

Moreover, the OIG Report’s detailed discussion of the
lists-merger decision gives no indication that the issue of
continued restrictive—as opposed to general—
confinement informed the merger decision in any way.
The Report explains that INS officials opposed merger
because of “how it would look when [INS] statistics re-
garding the number of September 11 detainees doubled
overnight.” OIG Report 55. The INS feared these high
numbers would persist because of the time it was taking
the FBI New York office to conduct clearance inquiries.
The INS predicted that such delay would make it difficult
for its attorneys to argue for continued detention without
bail. See id. at 55-56.* Viewed in this context, the state-

% At the same time that the OIG Report criticized the slow pace of
FBI clearance, it acknowledged that the FBI New York office was
under enormous pressure after the 9/11 attacks, both in investigat-
ing that event and in preventing future attacks. The New York of-
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ment of Victor Cerda, Ziglar’s Chief of Staff, explaining
INS’s opposition to the merger decision—“INS did not
want to begin treating all the detainees on the New York
list under the more restrictive INS policies applicable to
September 11 detainees,” OIG Report 56—can only be
understood to reference the INS policy of holding all 9/11
detainees without bond, a restriction that it did not apply
to illegal aliens generally, see id. at 73. In sum, the mer-
ger debate between the INS and FBI was about whether
illegal aliens on the New York list should continue to be
detained at all, not about the conditions of their confine-
ment. Thus, the debate admits no inference that the
merger decision—by whomever made—was motivated by
a desire to subject the MDC Plaintiffs to restrictive con-
finement.

Third, as the district court observed in dismissing
plaintiffs’ punitive confinement claim against the DOJ
Defendants, plaintiffs do not allege that these defendants
“were even aware” of the challenged restrictive confine-
ment conditions at the MDC. Turkmen 111,915 F. Supp.
2d at 340. The majority nevertheless concludes that the
Complaint admits an inference of such awareness, point-
ing to allegations that (1) FBI Director Mueller oversaw
the 9/11 investigation from FBI Headquarters, see
Compl. 1156-57; and (2) the DOJ Defendants “received
detailed daily reports of the arrests and detentions,” id.
7147. See Majority Op., ante at 42. I respectfully submit
that these allegations admit no more than a possibility
that the DOJ Defendants ever learned of the particular
conditions of confinement imposed by BOP officials at the

fice had by far the most leads to pursue, in the course of which it en-
countered the most illegal aliens. See OIG Report 2, 22 (indicating
that, of the 762 illegal aliens arrested during the 9/11 investigation
nationwide through August 6, 2002, 491 were arrested in New York).
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MDC—or, indeed, at any of the other facilities around
the country where the 738 illegal aliens arrested in the
course of the 9/11 investigation were held until cleared.

The first allegation, that FBI Director Mueller over-
saw the vast 9/11 investigation from headquarters—as
opposed to the investigation being run out of one or more
field offices—says nothing to support an inference that
Mueller would therefore have had personal knowledge as
to the particular confinement conditions imposed by the
BOP on MDC detainees. See Ashcroft v. Igbal, 556 U.S.
at 678 (holding that complaint must do more than plead
facts “merely consistent with a defendant’s liability” to
cross the line from “possibility” to “plausibility”). To be
sure, plaintiffs allege that the MDC Defendants formu-
lated the challenged restrictive conditions “in consulta-
tion with the FBL.” Compl. 165. But the FBI is an or-
ganization with more than 13,000 agents among 30,000
employees. Thus, this pleading hardly admits an infer-
ence that the FBI Director himself (much less the Attor-
ney General or INS Commissioner) personally partici-
pated in or even knew of these consultations.

As to the second allegation highlighted by the majori-
ty, even assuming arguendo that it might admit an infer-
ence that the DOJ Defendants received daily reports on
the number of illegal aliens detained in the 9/11 investi-
gation, and on facts about such persons relevant to the
ongoing terrorism investigation, it is pure conjecture to
think that daily reports to federal authorities at this high
level detailed the particular conditions of confinement
under which each arrested alien was being held at the
various facilities being used for that purpose. See 1id.
Indeed, as the district court observed, plaintiffs them-
selves allege that the challenged conditions of confine-
ment at the MDC were the “result” of the DOJ Defend-
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ants’ policy of holding illegal aliens until cleared, rather
than a specifically approved element of that policy.
Turkmen 111,915 F. Supp. 2d at 340 (citing Compl. 161).

Nor do those parts of the OIG Report cited by the ma-
jority support a different conclusion. See Majority Op.,
ante at 42-44. A BOP official’s statement that “the De-
partment [of Justice] was aware of the BOP’s decision to
house the September 11 detainees in high-security sec-
tions in various BOP facilities,” OIG Report 19 (emphasis
added), is too vague to ascribe personal awareness to the
three DOJ Defendants in this case.® Moreover, the
statement references how the BOP generally implement-
ed the hold-under-clear policy throughout the country—
which the panel concludes does not support plausible
constitutional claims against these defendants. It does
not reference the particular MDC restrictive confine-
ment here at issue.

Insofar as the Attorney General’s Deputy Chief of
Staff recalled “one allegation of prisoner mistreatment
being called to the attention of the Attorney General,” id.
at 20, a single complaint suggests rogue abuse, not the
restrictive confinement policy at issue here. Further, the
Attorney General’s response was not to approve such
conduct, but to call for a staff inquiry, hardly action im-
plying punitive intent. See d.

* Indeed, the OIG Report indicates that a number of DOJ witness-
es—including Michael Chertoff, the Assistant Attorney General in
charge of the Criminal Division; his Deputy Alice Fisher, who over-
saw terrorism issues in the division; David Israelite, the Deputy
Chief of Staff to the Attorney General; and Southern District of New
York Deputy U.S. Attorney David Kelley, the lead prosecutor on the
9/11 investigation—stated that they either had “no information” or
“no input” into where detainees would be held or the conditions of
their confinement at the various BOP facilities. Id. at 20.
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BOP Director Kathy Hawk Sawyer did tell the OIG of
conversations she had in the weeks following 9/11 with
the Deputy Attorney General’s Chief of Staff, David
Laufman, and the Principal Associate Deputy Attorney
General, Christopher Wray, in which these men ex-
pressed “concerns about detainees ability to communi-
cate both with those outside the facility and with other
inmates,” and urged the BOP to take “policies to their le-
gal limit” to prevent such communication in order “to
give officials investigating the detainees time to ‘do their
job.”” Id. at 112-13. But statements by members of the
Deputy Attorney General’s staff admit no more than a
“possibility” that the Attorney General himself was
aware of their content. Ashcroft v. Iqbal, 556 U.S. at 678.
That conclusion applies with even more force to the FBI
Director or INS Commissioner. Moreover, the Laufman-
Wray communications appear to have urged a communi-
cation blackout for all 9/11 detainees, not just those held
at the MDC. See OIG Report 113. Thus, they cannot
support an inference that the DOJ Defendants knew the
particular restrictive conditions imposed in that facility.
Further, it appears that the BOP lifted the communica-
tions blackout on 9/11 detainees—even at the MDC—by
mid-October 2001, see id. at 114, which is before the No-
vember merger decision that is the majority’s triggering
date for a plausible claim of punitive and discriminatory
confinement by MDC Plaintiffs. Thus, communications
before the November merger, by persons other than the
DOJ Defendants, about a condition of confinement that
BOP lifted before the merger decision was made, support
no inference as to what the DOJ Defendants knew about
conditions of confinement at the MDC in November
2001.*

* For the same reasons that I think pleadings related to the lists-
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Fourth, even if plaintiffs’ allegations were sufficient to
admit an inference that the DOJ Defendants knew that,
as a consequence of the lists’ merger, MDC Plaintiffs
would remain in restrictive confinement, that would be
insufficient to imply the requisite specific intent. As the
Supreme Court explained in Ashcroft v. Igbal, “purpose-
ful” conduct “requires more than intent as volition or in-
tent as awareness of consequences.” 556 U.S. at 681. It
requires that a decisionmaker undertake a course of ac-
tion “‘because of,” not merely ‘in spite of’ the action’s ad-
verse effects.” Id. (internal quotation marks and citation
omitted). Here, the pleadings provide no factual basis to
conclude that anyone made the merger decision because
it would keep the MDC Plaintiffs in restrictive confine-
ment.

Fifth, plaintiffs fail in any event plausibly to allege
facts admitting an inference that their continued MDC
restrictive confinement after November 2001 was “arbi-
trary or purposeless” to any legitimate objective, so that
plaintiffs’ real intent must have been punitive. Bell v.
Wolfish, 441 U.S. at 539. That inference is, I submit,
foreclosed by the “obvious” and “more likely” explanation
for the challenged action: the DOJ Defendants’ determi-
nation to identify and apprehend anyone involved in the
9/11 attacks and to safeguard the nation from further
terrorist attacks. Ashcroft v. Igbal, 556 U.S. at 681-82.

This non-punitive motivation is no after-the-fact inven-
tion. The Supreme Court recognized it to motivate the
entire vast investigation that followed 9/11 and pursuant

merger decision do not admit a plausible inference that the DOJ De-
fendants knew of the particular restrictive conditions of confinement
at the MDC, I do not think they admit a plausible inference that the
DOJ Defendants knew that such conditions were being imposed
without individualized suspicion of terrorist connections.
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to which plaintiffs were arrested and confined. See id. at
667 (stating that “FBI and other entities within the De-
partment of Justice began an investigation of vast reach
to identify the [9/11] assailants and prevent them from
attacking anew,” dedicating “more than 4,000 special
agents and 3,000 support personnel to the endeavor”).
The OIG Report makes the same point. See OIG Report
12-13 (noting Attorney General’s directive that all com-
ponents of DOJ “focus their efforts on disrupting any ad-
ditional terrorist threats,” and general understanding
within DOJ that every available legal means should be
used “to make sure that no one else was killed”).

The panel majority acknowledges that national securi-
ty concerns “might well” have motivated defendants’
challenged actions, see Majority Op., ante at 106, includ-
ing the merger decision on which it relies to deny dismis-
sal to the DOJ Defendants, see id. at 54-55 (quoting
Levey’s statement to OIG that, in merging lists, “he
wanted to err on the side of caution so that a terrorist
would not be released by mistake,” OIG Report 56). In-
deed, the OIG Report specifically concludes that the
merger decision “was supportable, given the desire not to
release any alien who might be connected to the [9/11] at-
tacks or [to] terrorism.” OIG Report 71. Nevertheless,
the majority maintains that, even if the DOJ Defendants
were intent on ensuring national security, the mismatch
between that object and the restrictive confinement con-
ditions at the MDC was so great (in the absence of indi-
vidualized suspicion) as to be deemed arbitrary and pur-
poseless, admitting an inference of punitive intent. See
Majority Op., ante at 55-58.

Whether a court, upon identifying an obvious non-
punitive intent for challenged conduct, can nevertheless
allow plaintiffs to pursue a substantive due process claim
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on a theory of implied punitive intent is not apparent.
See, e.g., Ashcroft v. Iqbal, 556 U.S. at 683 (rejecting dis-
crimination claim in such circumstances); Block v. Ruth-
erford, 468 U.S. at 589 (instructing that once court identi-
fies legitimate purpose for challenged confinement policy,
its inquiry should end because “further ‘balancing’ re-
sult[s] in an impermissible substitution of [the court’s]
views” for those of confining authorities). Certainly, the
conclusion is not placed “beyond debate” by clearly es-
tablished law, without which defendants must be afforded
qualified immunity. Carroll v. Carmon, 135 S. Ct. at 350;
Asheroft v. al-Kidd, 131 S. Ct. at 2083.

In urging otherwise, the majority cites Bell v. Wolfish,
441 U.S. 520, and Igbal v. Hasty, 490 F.3d 143. See Ma-
jority Op., ante at 61. Bell v. Wolfish held that if a condi-
tion of pre-trial confinement “is not reasonably related to
a legitimate goal—if it is arbitrary or purposeless—a
court permissibly may infer that the purpose of the gov-
ernment action is punishment.” 441 U.S. at 539. But that
simply states a “general proposition,” which affords “lit-
tle help in determining whether the violative nature of
particular conduct is clearly established.” Ashcroft v. al-
Kidd, 131 S. Ct. at 2084. Moreover, because Wolfish it-
self rejected all constitutional challenges to the restric-
tive conditions there at issue, see 441 U.S. at 560-62, it
hardly made the parameters of the substantive due pro-
cess ban on punitive pre-trial confinement “sufficiently
clear that every reasonable official would have under-
stood” that the restrictive conditions here at issue were
arbitrary or purposeless to ensuring national security in
the absence of individualized suspicion of terrorism, Ash-
croft v. Al-Kidd, 131 S. Ct. at 2083 (holding that unless
law is so clearly established, official is entitled to quali-
fied immunity).
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As for Igbal v. Hasty, this court did not there place
beyond dispute the need for individualized suspicion of
terrorism to place 9/11 detainees in restrictive confine-
ment. Indeed, that case made no mention of the lack of
such suspicion in observing that “[t]he right of pretrial
detainees to be free from punitive restraints was clearly
established at the time of the events in question, and no
reasonable officer could have thought that he could pun-
ish a detainee by subjecting him to the practices and con-
ditions alleged by the Plaintiff.” Iqbal v. Hasty, 490 F.3d
at 169. In fact, this statement was made in concluding
that plaintiffs had adequately alleged Warden Hasty’s
express punitive intent. That conclusion having been
reached under a pleading standard abrogated by the Su-
preme Court in Ashcroft v. Iqbal, 556 U.S. at 680, Hasty’s
preclusive effect here is open to question. But even if we
assume that this court there correctly concluded that the
prohibition on punitive restraints is clearly established in
any circumstance where a defendant acts with the ex-
press intent to punish, Hasty did not hold that the same
conclusion applies in the myriad circumstances where
plaintiffs propose to 1mply intent by challenging the rea-
sonableness of a restraint relative to a legitimate objec-
tive. Certainly, Hasty did not hold it well established
that the restrictive confinement of lawfully arrested per-
sons without individualized suspicion of a security risk is
implicitly punitive.

Meanwhile, considerable law indicates that individual-
ized suspicion is generally not required to impose restric-
tive conditions of confinement on lawfully arrested de-
tainees in pursuit of a legitimate security objective.
Block v. Rutherford, 468 U.S. at 585-87, upheld a blanket
prohibition on pre-trial detainees’ contact visits, observ-
ing that the “identification of those inmates who have
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propensities for violence, escape, or drug smuggling is a
difficult if not impossible task,” id. at 587. Bell v. Wolf-
1sh, 441 U.S. at 558, rejected a challenge to body cavity
searches of all pre-trial detainees after contact visits even
though there had been only a single past incident of con-
traband being concealed in a body cavity. Whitley v. Al-
bers, 475 U.S. at 316, held, in the context of a prison riot,
that a “shoot low” (i.e., below vital organs) policy could be
applied without individual suspicion to any prisoner
climbing stairs leading to where hostages were being
held. Most recently, Florence v. Board of Chosen Free-
holders, 132 S. Ct. at 1523, upheld visual strip searches of
all arrestees without individualized suspicion.”

The reasoning of these cases applies with equal, if not
more, force here where defendants had an obvious and
legitimate interest in identifying anyone connected with
the 9/11 attacks and in safeguarding the nation from fur-
ther terrorist attacks. Because the attacks were carried
out by Arab Muslim aliens who proclaimed themselves
members of al Qaeda, it is “no surprise” that authorities
focused their investigative and preventative attention on
persons encountered in the course of the FBI's 9/11 in-

% The majority attempts to distinguish these cases by saying that, in
each, the Supreme Court did not state that individualized suspicion
was not required but, rather, determined that the challenged re-
strictions reasonably related to the legitimate object of prison securi-
ty. See Majority Op., ante at 58 n.31. The reasoning is perplexing.
Implicit in the rejection of challenges to generally applicable restric-
tive conditions of confinement is the conclusion that no individualized
suspicion was necessary for the condition reasonably to relate to the
legitimate object of prison security. In any event, the majority
points to no case holding a generally applicable restrictive condition
to fail the reasonably related inquiry for lack of individualized suspi-
cion, and certainly not one doing so in the context of a condition
whose professed object is national security.
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vestigation, who were not lawfully in this country, and
who fell within the same ethnic and religious group as the
hijackers or as those targeted for recruitment by al
Qaeda. Ashcroft v. Igbal, 556 U.S. at 682 (recognizing
that circumstances of 9/11 attacks necessarily produced
“disparate, incidental impact on Arab Muslims”); see also
United States v. Farhane, 634 F.3d 127, 132 n.4 (2d Cir.
2011) (discussing “fatwa” proclaiming it religious duty of
Muslims worldwide to kill Americans and their allies
wherever found). Moreover, given (1) the inherent diffi-
culty in identifying in advance of an FBI-CIA investiga-
tion who, among such a group of illegal aliens, might have
terrorist connections; (2) the serious risk of murderous
harm posed by persons with such connections (even while
incarcerated™); and (3) events following 9/11 fueling fears
of further imminent attacks,” I cannot conclude that es-
tablished precedent would have alerted the Attorney
General, the FBI Director, and the INS Commissioner
that, in the absence of individualized suspicion of terror-
ist connections, it was arbitrary or purposeless to nation-
al security to hold such illegal aliens in restrictive, rather
than general, confinement pending clearance.

In disputing that conclusion, the majority mischarac-
terizes this dissent to assert that “because the MDC
Plaintiffs were, or appeared to be, members of the
group—Arab or Muslim males—that were targeted for
recruitment by al Qaeda, they may be held in the AD-
MAX SHU without any reasonable suspicion of terrorist
activity.” Majority Op., ante at 56. 1 suggest no such

% See infra at 67-68 (discussing actions of Omar Abdel Rahman and
Mamdouh Mahmud Salim while incarcerated).

7 See supra at 28 & n.19 (detailing anthrax scare, airliner crash,
shoe bomb attempt, and journalist beheading, all within five months
of 9/11 attacks).
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thing. In fact, no plaintiff was “held” on anything less
than probable cause, specifically, probable cause to think
the alien was in violation of federal immigration laws.
Moreover, the majority itself identifies no plausible con-
stitutional claim against the DOJ Defendants for holding
9/11 detainees until they were cleared of terrorism con-
nections—even though detainees were overwhelmingly
Arab and Muslim, and detention continued after the lists-
merger decision even without individualized suspicion of
terrorism for the New York list detainees. See Majority
Op., ante at 39-40. Nor does it identify any precedent
clearly establishing that substantive due process does not
permit detention to be restrictive in such circumstances
unless there is individualized suspicion of terrorist con-
nections. It is in the absence of such precedent that I as-
sert the DOJ Defendants are entitled to qualified immun-
ity.

Nor do I suggest that government officials can “hold] ]
someone in the most restrictive conditions of confinement
available simply because he happens to be—or, worse
yet, appeared to be—Arab or Muslim.” Majority Op.,
ante at 57. Rather, as I explain in discussing plaintiffs’
equal protection claim, the pleadings do not admit a plau-
sible inference that the MDC Plaintiffs were restrictively
confined because of their ethnicity or religion. See infra
Part 11.B.

The majority further misconstrues the dissent “to im-
ply that once ‘national security’ concerns become a rea-
son for holding someone,” there is no need to consider
whether restrictive conditions reasonably relate to that
objective. See Majority Op., ante at 55. Not so. Bell v.
Wolfish makes plain that neither confinement, nor any
condition of confinement, can be imposed on pre-trial de-
tainees for the purpose of punishment. See 441 U.S. at
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535. Thus, I have never suggested that a legitimate na-
tional security purpose for holding someone supports the
further imposition of restrictive conditions of confine-
ment without any need to consider whether such condi-
tions also reasonably relate to the same objective, or
whether they are so arbitrary and purposeless as to ad-
mit an inference that their real purpose was punishment.
What I assert is that an arbitrary and purposeless con-
clusion as to the restrictive conditions here at issue is not
so beyond debate that the DOJ Defendants can be denied
qualified immunity.

To explain, isolating the 9/11 detainees confined at the
MDC from one another and from the outside world while
clearance investigations were conducted ensured that—
in the event detainees were found to have terrorist con-
nections—they would not have been able to communicate
in ways that either furthered terrorist plans or thwarted
government investigations. Further, strict restrictions
on prison movement and cell conditions minimized the
possibility that, while clearance was pursued, an as-yet-
unidentified terrorist associate would threaten either na-
tional or prison security. We need only look to our own
precedent to understand why the executive would rea-
sonably have had such concerns. In the two years before
the 9/11 attacks, convicted terrorist Omar Abdel Rahman
(“the Blind Sheikh”) had managed to use his lawyer to
communicate from prison to followers in Egypt that he
now sanctioned renewed terrorist attacks. See United
States v. Stewart, 590 F.3d 93, 163-65 (2d Cir. 2009)
(Walker, J., concurring in part and dissenting in part).
Also in the year before 9/11, pre-trial detainee Mamdouh
Mahmud Salim, charged with participating in the bomb-
ings of United States embassies in Africa, viciously at-
tacked a guard at New York’s Metropolitan Correctional
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Center with a sharpened plastic comb, causing the guard
both to lose an eye and to suffer permanent brain dam-
age. See United States v. Salim, 690 F.3d 115, 119-20 (2d
Cir. 2012). Both men had been held in some degree of re-
strictive confinement. Events after 9/11, suggesting on-
going terrorist plots, see supra at 28 & n.19, would only
have reinforced the executive’s view that national securi-
ty required that the MDC Plaintiffs be restrictively con-
fined until authorities could determine whether they had
terrorist connections. The majority cites no established
precedent to the contrary. Nor can it ground an arbi-
trary and purposeless conclusion in the fact that not all
New York list detainees were held in restrictive confine-
ment pending clearance. See Majority Op., ante at 59.
As the Supreme Court stated in Bell v. Wolfish, “the Due
Process Clause does not mandate a ‘lowest common de-
nominator’ security standard, whereby a practice permit-
ted at one penal institution must be permitted at all insti-
tutions.” 441 U.S. at 554. Its singular concern is that de-
fendants’ real purpose not be punitive.

With the benefit—or handicap—of hindsight, persons
might now debate how well the challenged restrictive
confinement policy at the MDC served national security
interests.” But it is no more a judicial function to decide
how best to ensure national security than it is to decide
how best to operate a detention facility. See id. at 539.
Rather, on qualified immunity review, our task is to de-

% See 9/11 Report 339 (cautioning, with respect to judging actions
leading and responding to 9/11 attacks, that hindsight can both make
things seem “crystal clear” that at relevant time were “obscure and
pregnant with conflicting meanings,” and make it “harder to reimag-
ine” the “preoccupations and uncertainty” of a past time as memo-
ries “become colored” by knowledge of what happened and was writ-
ten later).
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termine whether the MDC Plaintiffs plausibly allege a
substantive due process violation that, in late 2001, was
so clearly established by precedent as to put the illegality
of the DOJ Defendants’ actions beyond debate. See Ash-
croft v. al-Kidd, 131 S. Ct. at 2083. For the reasons stat-
ed herein, I conclude that is not this case and that the
DOJ Defendants are, therefore, entitled to dismissal of
plaintiffs’ punitive confinement claim on the ground of
qualified immunity.

2. MDC Defendants

By contrast to the DOJ Defendants, MDC Defendants
Hasty and Sherman were personally involved in the
MDC Plaintiffs’ restrictive confinement in the ADMAX
SHU both before and after the November 2001 merger
decision.”” As warden and deputy warden of the MDC,
however, these defendants have a particular claim to ju-
dicial deference in determining the confinement condi-
tions reasonably related to legitimate security interests.
See Florence v. Bd. of Chosen Freeholders, 132 S. Ct. at
1517; Bell v. Wolfish, 441 U.S. at 548. The majority con-
cludes that no such deference is warranted here because
the MDC Defendants (1) imposed the conditions without
adequate supporting information or an evaluation of their
propriety, and (2) maintained the restrictive conditions
even after learning that they were not supported by indi-
vidualized suspicion of the detained aliens’ terrorist con-
nections. See Majority Op., ante at 63-65. Moreover, the
majority observes that this court denied qualified immun-
ity on a materially identical substantive due process
claim in Iqbal v. Hasty, 490 F.3d at 143, 168-69, and iden-

% The decision to impose strict restrictive confinement was appar-
ently made at the headquarters level of the BOP, see OIG Report 19,
with the MDC Defendants establishing the conditions effecting such
confinement, see Compl. 1124, 26, 68, 75.
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tifies no reason to rule differently here. See Majority
Op., ante at 73. I respectfully disagree.

First, plaintiffs’ pleadings do not admit a plausible in-
ference that Hasty and Sherman imposed restrictive
conditions of confinement without any supporting infor-
mation or assessment of propriety. As to the latter, the
OIG Report recounts that, immediately after the 9/11 at-
tacks, BOP Headquarters ordered that “all detainees
who were ‘convicted of, charged with, associated with, or
in any way linked to terrorist activities’ ... be placed in
the highest level of restrictive detention.” OIG Report
112. A plausible inference of punitive intent cannot rea-
sonably be drawn from the MDC Defendants’ carrying
out this order without making an independent assess-
ment of its categorical need. The obvious and more likely
motivation for their doing so is national and prison secu-
rity. Defendants reasonably deferred to their superiors’
assessment that, in the aftermath of a devastating terror-
ist attack, lawfully arrested illegal aliens, whom the FBI
and CIA were investigating for possible terrorist connec-
tions, should be kept “in the most secure conditions avail-
able until the suspects could be cleared of terrorist activi-
ty.” Ashcroft v. Iqbal, 556 U.S. at 683. The Supreme
Court has already held that such motivation does not
admit a plausible inference of discriminatory intent. See
1d. No more will it admit a plausible inference of punitive
intent.

Further, because it is undisputed that the FBI had
designated each MDC Plaintiff as a person “of high in-
terest,” or “of interest” in their ongoing terrorism inves-
tigation, and that BOP employees relied on this designa-
tion in imposing restrictive confinement, see, e.g., Compl.
191-2, 4; see also OIG Report 111-12, 126, 158, it cannot
be said that the MDC Defendants acted without any in-
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formation so as to admit an inference that their conduct
was arbitrary or purposeless. See generally Martinez v.
Simonetti, 202 F.3d 625, 635 (2d Cir. 2000) (holding that
police may reasonably rely on information provided by
other officers even when confronted with conflicting ac-
counts). Thus, these allegations do not plausibly imply
discriminatory intent.

Second, insofar as plaintiffs fault the MDC Defendants
for maintaining them in restrictive confinement even af-
ter learning that the FBI's designations were not based
on individualized suspicion, I have already explained with
reference to the DOJ Defendants why established prece-
dent does not support that conclusion, much less alert
every reasonable federal official that restrictive confine-
ment in the absence of individualized suspicion of a secu-
rity threat violates substantive due process. See supra at
62-63.

Iqbal v. Hasty, 490 F.3d 140, does not dictate other-
wise. As discussed supra at 61-62, the court there ap-
plied a “notice pleading standard” to “general allegations
of knowledge” to identify alleged “purposeful infliction of
restraints that were punitive in nature.” Id. at 169. In
thus identifying express punitive intent, Hasty never dis-
cussed whether the pleadings otherwise plausibly ime-
plied intent. Although the MDC Defendants were not
parties in Ashcroft v. Iqbal, the Supreme Court’s rejec-
tion of the pleading standard employed in Hasty, see 556
U.S. at 684, does not admit preclusive effect to Hasty’s
assessment of the sufficiency of plaintiffs’ specific intent
claims, particularly insofar as they imply intent.*

“ Indeed, when reviewing Turkmen I in light of Ashcroft v. Igbal, we
vacated the district court’s decision and remanded “for further pro-
ceedings consistent with the standard articulated in Twombly and
Iqbal.” Turkmen II, 589 F.3d at 546-47. On remand, the district
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Accordingly, I would dismiss plaintiffs’ policy-
challenging punitive confinement claim against the MDC
Defendants, as well as the DOJ Defendants, on grounds
of qualified immunity."

B. Discriminatory Confinement

To state a Fifth Amendment claim for discriminatory
confinement, a plaintiff must plead sufficient factual mat-
ter to show that defendants adopted the challenged re-
strictive confinement policy not for a neutral reason “but
for the purpose of diseriminating on acecount of race, reli-
gion, or national origin.” Ashcroft v. Igbal, 556 U.S. at
676-77 (explaining that standard is not satisfied by plead-
ings of intent as “volition” or “awareness of consequenc-
es”; instead, pleadings must plausibly allege that defend-
ant undertook conduct “because of,” not merely “in spite
of[,]” its discriminatory effect). The Supreme Court ar-
ticulated this standard in reversing this court’s determi-
nation that these plaintiffs’ original complaint stated a
plausible claim for discriminatory confinement based on
race, religion, or national origin. See id. at 687. While
acknowledging that plaintiffs had pleaded facts “con-
sistent with” purposeful discrimination, the Court con-
cluded that such a claim was not plausible in light of the
“obvious,” and “more likely” non-discriminatory reason
for the challenged confinement policy, specifically, na-
tional security concerns about “potential connections” be-
tween illegal aliens identified in the course of the FBI’s
investigation of the 9/11 attacks and Islamic terrorism.

court did not cite Hasty in identifying a plausible punitive confine-
ment claim against the MDC Defendants. See Turkmen I11, 915 F.
Supp. 2d at 341. These developments do not comport with a conelu-
sion that Hasty is dispositive on this appeal.

! This dissent does not pertain to plaintiffs’ non-policy claims of “un-
official abuse” against the MDC Defendants.
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Id. at 682-83 (holding that, where all pleadings “plausibly
suggest[] is that the Nation’s top law enforcement offic-
ers, in the aftermath of a devastating terrorist attack,
sought to keep suspected terrorists in the most secure
conditions available until the suspects could be cleared of
terrorist activity,” plaintiffs “would need to allege more
by way of factual content to nudge [their] claim[s] of pur-
poseful discrimination across the line from conceivable to
plausible” (internal quotation marks omitted)).

One might have thought that put plaintiffs’ policy-
challenging claims of discriminatory confinement to rest.
The majority, however, affords the MDC Plaintiffs an-
other opportunity to pursue these claims, concluding that
the newest amended complaint now pleads sufficient
facts to show that it is “not more likely” that the MDC
Plaintiffs were held in restrictive confinement because of
suspected ties to terrorism. Majority Op., ante at 83.

The pleadings the majority cites to support this con-
clusion as to both the DOJ and MDC Defendants can be
summarized as follows: (1) the New York FBI office ex-
pressly relied on race, religion, ethnicity, and national
origin in targeting persons identified in their 9/11 inves-
tigation for detention; (2) the DOJ Defendants were
aware of and condoned such discriminatory intent by
merging the New York FBI detainee list with the INS
national detainee list, knowing that the former list was
not supported by individualized suspicion of a terrorist
threat; (3) the MDC Defendants also knew there was no
individualized suspicion tying the aforementioned detain-
ees to terrorism when they confined them in the ADMAX
SHU; and (4) the MDC Defendants falsely reported that
MDC staff had classified the ADMAX SHU detainees as
“high security” based on an individualized assessment
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when no such assessment was ever conducted. See id. at
55-62. I am not persuaded.

First, the amended complaint’s pleadings of purpose-
ful FBI discrimination are not materially different from
those considered in Ashcroft v. Iqbal. See 556 U.S. at 669
(acknowledging that plaintiffs pleaded purposeful desig-
nation of detainees based on race, religion, or national
origin); see also ud. at 698 (Souter, J., dissenting) (detail-
ing specific allegations that FBI officials implemented
policy that discriminated against Arab Muslim men
based solely on race, religion, or national origin). Thus,
we are bound by the Supreme Court’s holding that such
allegations are inadequate to plead plausible discrimina-
tory intent in light of the obvious and more likely national
security explanation for the challenged confinement. See
1d. at 681-82.

Not insignificantly, in reaching this conclusion, the
Supreme Court acknowledged that it was the perpetra-
tors of the 9/11 attacks who injected religion and ethnici-
ty into the government’s investigative and preventative
efforts. The Court stated that the attacks “were perpe-
trated by 19 Arab Muslim hijackers who counted them-
selves members in good standing of al Qaeda, an Islamic
fundamentalist group. Al Qaeda was headed by another
Arab Muslim—Osama bin Laden—and composed in
large part of his Arab Muslim disciples.” Id. at 682.
Where a terrorist group thus effectively defines itself by
reference to religion and ethnicity, see supra at 64, the
Constitution does not require investigating authorities to
ignore that reality nor to dilute limited resources casting
a wider net for no good reason. It is “no surprise” then
that a law enforcement policy—including a restrictive
confinement policy—legitimately aimed at identifying
persons with connections to the 9/11 attacks and prevent-
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ing further attacks “would produce a disparate, inci-
dental impact on Arab Muslims, even though the purpose
of the policy was to target neither Arabs nor Muslims.”
Asheroft v. Igbal, 556 U.S. at 682; see also Brown v. City
of Oneonta, 221 F.3d at 337 (observing that racial de-
scription of perpetrator, “which originated not with the
state but with the victim, was a legitimate classification
within which potential suspects might be found,” even
though it might well have disparate impact on minority
groups).”

Thus, as in Ashcroft v. Igbal, plaintiffs cannot plausi-
bly imply proscribed discriminatory intent from plead-
ings merely “consistent with” the New York FBI’s al-
leged purposeful targeting and detention of aliens based
on ethnicity and religion. 556 U.S. at 681-82. Here, those
characteristics originated with the terrorists not the
state, the F'BI actions were limited to aliens not lawfully
in this country and encountered in the course of the 9/11
investigation, and the obvious and more likely reason for
the challenged confinement was ensuring national securi-
ty in the face of an Islamic terrorist threat.”

* In recently forbidding investigative stereotyping, the Department
of Justice nevertheless stated that, “in conducting activities directed
at a specific criminal organization or terrorist group whose member-
ship has been identified as overwhelmingly possessing a listed char-
acteristic, law enforcement should not be expected to disregard such
facts in taking investigative or preventive steps aimed at the organi-
zations’ activities.” U.S. Dep’t of Justice, Guidance for Federal Law
Enforcement Agencies Regarding the Use of Race, Ethnicity, Gen-
der, National Origin, Religion, Sexual Orientation, or Gender Iden-
tity 4 (Dec. 2014), available at http://1.usa.gov/1ytxRoa.

* In discussing the actions of the New York FBI office—and particu-
larly its maintenance of its own list of 9/11 detainees—the OIG and
the majority reference that office’s tradition of independence from
headquarters. See Majority Op., ante at 24 n.12 (citing OIG Report
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Second, the DOJ Defendants’ purported involvement
with the lists-merger decision also cannot imply these de-
fendants’ discriminatory intent. As I have already ex-
plained with respect to punitive intent, plaintiffs fail
plausibly to plead these defendants’ involvement with
that decision. See supra at 44-51.

In any event, the merger decision—by whomever
made—applied equally to all New York list detainees, the
larger number of whom were not subjected to restrictive
confinement, but housed in general prison population at
the Passaic County Jail, even though they shared the
same racial, religious, and national identities as the MDC
Plaintiffs. See supra at 51-52. Such circumstances do
not permit discriminatory intent plausibly to be inferred
from the merger decision. See generally O’Connor v.
Consol. Coin Caterers Corp., 517 U.S. 308, 313 (1996)
(holding that inference of age discrimination cannot be
drawn from “replacement of one worker with another
worker insignificantly younger”); James v. N.Y. Racing
Ass'n, 233 F.3d 149, 154 (2d Cir. 2000) (stating that pri-
ma facie case for discrimination required proof of em-

54). Such independence does not plausibly imply rogue conduct. To
the contrary, in the years before 9/11, the New York FBI office led
the nation’s pursuit of Islamic terrorism, as is evident in a number of
exemplary investigations. See, e.g., 9/11 Report 72 (commending
“superb investigative and prosecutorial effort” of New York FBI and
U.S. Attorney’s Office in identifying and convicting perpetrators of
first World Trade Center attack, as well as the “Blind Sheikh” and
Ramzi Yousef); see also In re Terrorist Bombings of U.S. Embassies
m K. Africa, 552 F.3d 93 (affirming New York convictions for terror-
ist bombings of American embassies in Africa based on guilty ver-
dicts returned only weeks before 9/11). In short, at the time of the
9/11 investigation, there was no FBI field office with greater know-
ledge of, or experience investigating, Islamic terrorism than that in
New York. This, and not invidious discriminatory intent, is the obvi-
ous and more likely explanation for its independence.
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ployer “preference for a person not of the protected
class”). Indeed, the conclusion that a plaintiff cannot
urge an inference of discriminatory purpose from his re-
ceipt of treatment less favorable than most members of
his own protected class is so obvious that we generally
pronounce it summarily. See, e.g., Fleming v. MaxMara
USA, Inc., 371 F. App’x 115, 117 (2d Cir. 2010) (summary
order). District court opinions in this circuit to the same
effect are countless. See, e.g., Baez v. New York, 56 F.
Supp. 3d 456, 467-68 (S.D.N.Y. 2014) (collecting cases);
Whate v. Pacifica Found., 973 F. Supp. 2d 363, 381
(S.D.N.Y. 2013) (collecting cases). Thus, no clearly estab-
lished law would have alerted every reasonable official
that the lists-merger decision violated equal protection.”

In concluding otherwise, the majority dismisses the
Passaic assignments as a “red herring.” Majority Op.,
ante at 85. The label will not stick. The reality that most
Arab Muslim detainees on the New York list were not
held in restrictive confinement precludes a plausible in-

“ The majority recognizes that the precedent cited herein under-
mines plaintiffs’ equal protection claim, but it maintains that these
holdings properly apply on summary judgment review, not dismissal.
See Majority Op., ante at 85 n.39. Bell Atlantic Corp. v. Twombly,
550 U.S. 544 (2007), does not admit that conclusion. Therein, the Su-
preme Court observed that it had earlier ruled “at the summary
judgment stage” that an inference of anticompetitive collusion could
not be drawn from parallel conduct. Id. at 554 (citing Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1976)). It then
applied that same rule at the motion to dismiss stage, holding that
where plaintiffs’ pleadings, taken as true, show only parallel conduct,
a conspiracy is not plausibly alleged. See id. at 556. The same prin-
ciple applies here. Just as evidence of differential treatment within a
suspect class is insufficient on summary judgment to demonstrate
proscribed discriminatory intent, allegations of such differential
treatment are insufficient to plead discriminatory intent so as to de-
feat a motion for dismissal.
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ference that arresting FBI agents were intent on dis-
criminating against Arab Muslims in assigning a minority
of New York detainees to the MDC. Thus, even if the
lists-merger decision can be understood to manifest the
DOJ Defendants’ “deference to others’ designation of de-
tainees for particular facilities,” id. at 84, that is not a fac-
tual basis for plausibly inferring their discriminatory in-
tent against MDC detainees. To overcome this hurdle,
the majority parenthetically suggests that “for all [the
DOJ Defendants] knew, all” New York list detainees
were held in restrictive confinement. Id. This is, again,
pure speculation. Moreover, because the facts are to the
contrary, a plaintiff (or a panel majority) looking to locate
invidious intent in defendants’ possible misunderstand-
g of the confinement circumstances surely needs to
identify some factual basis for its hypothesis. See Ash-
croft v. Iqbal, 556 U.S. at 678. That is missing here.

In sum, plaintiffs fail plausibly to plead either that
DOJ Defendants were responsible for the lists-merger
decision or that the decision was animated by discrimina-
tory intent.

Third, allegations that the DOJ and MDC Defendants
maintained the challenged restrictive confinement after
learning that the FBI designations were not based on in-
dividualized suspicion of terrorist threats are also inade-
quate to conclude that defendants were “not more likely”
concerned with ensuring national and prison security.
Majority Op., ante at 83. Indeed, the conclusion is fore-
closed by Ashcroft v. Iqbal, 556 U.S. at 681-82, because
the discrimination allegations there deemed implausible
in light of the more likely national security explanation
for defendants’ actions included assertions that the MDC
Plaintiffs’ restrictive confinement was not supported by
“any individual determination” that such restrictions
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were “appropriate or should continue.” First Am. Compl.
197, App. to Pet. for Cert. 173a, Ashcroft v. Iqbal, No. 07-
1015 (U.S. Feb. 6, 2008), available at http:/
l.usa.gov/1CfHJQF. Thus, the majority cannot suggest
that when the Supreme Court there rejected an equal
protection challenge to efforts by “the Nation’s top law
enforcement officers ... to keep suspected terrorists in
the most secure conditions available until the suspects
could be cleared of terrorist activity,” Ashcroft v. Iqbal,
556 U.S. at 682-83, it did not understand that plaintiffs
were complaining of the lack of prior individualized sus-
picion. See Majority Op., ante at 82-83.”

In any event, and as already explained, courts have
upheld the imposition of restrictive conditions of con-
finement on lawfully arrested persons without requiring
individualized suspicion of a security threat, recognizing
both the difficulty in identifying which detainees pose the
particular risk needing to be addressed, and the serious
harm that can ensue from a failure to do so. See supra at
62-63. Thus, no clearly established law would have alert-
ed reasonable officials that restrictive confinement with-
out individualized suspicion was unconstitutionally puni-
tive or discriminatory in the circumstances presented
here.

Fourth, allegations that the MDC Defendants
(1) failed to follow BOP procedures requiring “individual-
ized determination of dangerousness or risk” for restric-
tive confinement, and (2) approved documents falsely
representing that such determinations had been made,
also do not render it “not more likely” that the challenged
conduct was motivated by national security. See Majori-

* The lists-merger pleadings support no different conclusion for rea-
sons just discussed. See Majority Op., ante at 84-85.
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ty Op., ante at 86. This court has already granted quali-
fied immunity to some of these same MDC Defendants
on a procedural due process challenge to their failure to
follow BOP procedures in connection with the same chal-
lenged confinement. See Iqbal v. Hasty, 490 F.3d at 167-
68. In doing so, moreover, Hasty acknowledged that the
“separation” of the MDC Plaintiffs “from the general
prison population could be reasonably understood ... to
relate to matters of national security, rather than an or-
dinary criminal investigation.” Id. at 167. Hasty further
noted that, in 2001-2002, neither the Supreme Court nor
this court had considered whether BOP administrative
segregation procedures had to be afforded “to persons
detained under special conditions of confinement until
cleared of connection with activities threatening national
security.” Id.

The fact that plaintiffs here use procedural failures to
imply discriminatory intent rather than to assert a denial
of procedural due process warrants no different qualified
immunity conclusion. As the OIG Report indicates, by
October 1, 2001, BOP Headquarters had effectively ced-
ed “individualized” risk assessment responsibility for
9/11 detainees to the FBI. A memorandum of that date
from Michael Cooksey, the BOP Assistant Director for
Correctional Programs, “directed all BOP staff, including
staff at the MDC, to continue holding September 11 de-
tainees in the most restrictive conditions of confinement
possible until the detainees could be ‘reviewed on a case-
by-case basis by the FBI and cleared of any involvement
in or knowledge of on-going terrorist activities.”” OIG
Report 116 (quoting Cooksey’s October 1, 2001 memo-
randum). In these circumstances, even if the MDC De-
fendants might be faulted for approving documents sug-
gesting individualized risk assessments of MDC Plain-
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tiffs that were not made by the BOP, their actions cannot
plausibly imply discriminatory intent because they are
obviously and more likely explained by reliance on the
FBI’s designations of each MDC Plaintiff as a person “of
high interest,” or “of interest,” to the ongoing terrorism
investigation.

In sum, as to both the DOJ and MDC Defendants, the
pleadings highlighted by the majority are insufficient to
render “not more likely” what the Supreme Court in
Asheroft v. Igbal held “obvious” and “more likely”: MDC
Plaintiffs were restrictively confined pending FBI-CIA
clearance for the legitimate purpose of ensuring national
security. 556 U.S. at 681-82. Moreover, to the extent the
majority implies discriminatory intent from the MDC
Plaintiffs’ restrictive confinement without individualized
suspicion of terrorist connections, no clearly established
law would have alerted every reasonable officer that it
violated equal protection so to confine these lawfully ar-
rested illegal aliens pending clearance. Accordingly, I
conclude that both the DOJ and the MDC Defendants
are entitled to dismissal of the MDC Plaintiffs’ equal pro-
tection claims on the ground of qualified immunity.*

C. Fourth Amendment Claim

As the majority acknowledges, plaintiffs do not assert
that the Fourth Amendment absolutely prohibited them
from being strip-searched while incarcerated at the

“ Because I would dismiss plaintiffs’ equal protection claims, I would
also dismiss their §1985 claims. See Griffin v. Breckenridge, 403
U.S. 88, 102 (1971) (“The language [in § 1985(3)] requiring intent to
deprive of equal protection, or equal privileges and immunities,
means that there must be some racial, or perhaps otherwise class-
based, invidiously discriminatory animus behind the conspirators’ ac-
tion.”); accord Reynolds v. Barrett, 685 F.3d 193, 201-02 (2d Cir.
2012).
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MDC. See Majority Op., ante at 95. Rather, plaintiffs
contend that the frequency with which they were strip
searched—every time they were removed from or re-
turned to their cells, or randomly even when not so
moved, “even when they had no conceivable opportunity
to obtain contraband”—was constitutionally unreasona-
ble. Compl. 1112. They further allege that the manner
in which they were strip searched—with female officers
present or in view of other prisoners and staff, with pro-
hibited videotaping, or with humiliating comments—was
unconstitutional. See id. 17112-15.

Insofar as plaintiffs seek damages from MDC Defend-
ants Hasty and Sherman for the challenged strip search
policy, Ashcroft v. Igbal does not admit a theory of su-
pervisory liability on a Bivens claim. See 556 U.S. at 676-
77. Rather, plaintiffs must plausibly plead that each
Bwens defendant, “through the official’s own individual
actions, has violated the Constitution.” Id. at 676. Plain-
tiffs do not allege that Hasty and Sherman themselves
ever participated in any of the challenged strip searches
or that they personally developed the policy. The latter
conduct is attributed to MDC First Lieutenant Joseph
Cuciti. See Compl. 1111.

The majority nevertheless concludes that plaintiffs
carry their Igbal pleading burden by alleging that
(1) “Hasty ordered [MDC Captain] Lopresti and Cuciti to
design extremely restrictive conditions of confinement,”
which were “then approved and implemented by Hasty
and Sherman,” id. 175; and (2) many of the strip searches
“were documented in a ‘visual search log’ created by
MDC staff for review by MDC management, including
Hasty,” @d. 1114. The majority holds that these plead-
ings are sufficient to allege Hasty’s and Sherman’s per-
sonal involvement “in creating and executing” the chal-
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lenged strip-search policy, or at least their awareness of
the searches “based on the search log.” Majority Op.,
ante at 97-98. It then further concludes that neither
Hasty nor Sherman is entitled to qualified immunity be-
cause, at the time of the MDC Plaintiffs’ confinement, it
was clearly established that strip searches had to be “‘ra-
tionally related to legitimate government purposes.’” Id.
at 100 (quoting Iqbal v. Hasty, 490 F.3d at 172). I cannot
join in this reasoning.

First, insofar as plaintiffs challenge the frequency of
the strip searches, it is their burden to plead facts suffi-
cient to demonstrate that the challenged policy lacked a
rational relationship to a legitimate government objec-
tive, specifically, prison security. See Turner v. Safley,
482 U.S. at 89 (establishing standard for challenging
prison regulation); Covino v. Patrisst, 967 F.2d at 78-80
(applying standard to body-cavity search challenge).
That burden is, moreover, a heavy one because it re-
quires a showing that the “logical connection between the
regulation and the asserted goal is so remote as to render
the policy arbitrary or irrational.” Turner v. Safley, 482
U.S. at 89-90. I do not think plaintiffs’ pleadings plausi-
bly allege that the frequency with which they were strip
searched was so unrelated to prison security as to be ar-
bitrary or irrational.

Plaintiffs assert that they were strip searched “even
when they had no conceivable opportunity to obtain con-
traband.” Compl. 1112. The conclusion borrows from
Hodges v. Stanley, a case in which this court reinstated a
complaint challenging a second strip search under cir-
cumstances where “it seems clear that there was no pos-
sibility that Hodges could have obtained and concealed
contraband.” 712 F.2d 34, 35 (2d Cir. 1983). Hodges,
however, was decided before Turner and Covino. Thus,
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courts cannot assume that its “no possibility” to obtain
contraband conclusion invariably equates to the required
showing of no rational relationship to a legitimate gov-
ernment purpose. Notably, Hodges reached the “no pos-
sibility” conclusion in circumstances where the prisoner
had been searched “immediately prior to the search
forming the basis of his complaint.” Id. at 35 (emphasis
added). Plaintiffs here allege no such immediately suc-
cessive—and, therefore, purposeless—strip searches.
Rather, they complain of random strip searches in their
cells or of required strip searches in circumstances in-
volving intervening events—e.g., before and after non-
contact visits—that plaintiffs conclusorily maintain af-
forded them no opportunity to receive contraband. See
Compl. 1112. In the aftermath, however, of an all-too-
successful attack on a BOP guard by a restrictively con-
fined terrorist suspect, see United States v. Salim, 690
F.3d at 119-20, it was hardly irrational for prison authori-
ties to conclude that persons under investigation for ter-
rorist connections should be strip searched both random-
ly in their cells and whenever they were moved from one
location to another to ensure prison security. Hodges
cannot be read to make clear to every reasonable officer
that such searches were unconstitutional. Indeed, this is
precisely the sort of “difficult judgment[ ] concerning in-
stitutional operations” that the Supreme Court has con-
cluded must be made by “prison administrators ..., and
not the courts.” Turnerv. Safley, 482 U.S. at 89 (internal
quotation marks omitted).”

“" The majority’s reliance on Igbal v. Hasty, 490 F.3d at 172, in hold-
ing otherwise, see Majority Op., ante at 98, is misplaced for the rea-
sons already discussed. See supra at 61-62.

So too is its citation to N.G. v. Connecticut, 382 F.3d 225 (2d Cir.
2004). See Majority Op., ante at 98 n.44. There, this court held that
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Second, with respect to the manner in which the
searches were conducted, plaintiffs’ claims against Hasty
and Sherman depend on these defendants’ review of a
visual search log allegedly created by MDC staff for
management. The “possibility” that defendants reviewed
such logs is not enough, however, to state a plausible
claim against them for the manner of the searches. Ash-
croft v. Igbal, 556 U.S. at 678 (stating that “plausibility
standard . . . asks for more than a sheer possibility that a
defendant has acted unlawfully”). Indeed, even if their
review of the logs were plausible, it would, at best, sup-
port an inference of Hasty’s and Sherman’s knowledge of
the manner in which the searches were being conducted.
Further facts indicating more than negligence in these
defendants’ failure to take corrective action would be
necessary plausibly to plead that through their “own in-
dividual actions,” each had “violated the Constitution.”
Id. at 676; see also, e.g., O’Neill v. Krzeminski, 89 F.2d

repetitive strip searches after supervisory transport of persons con-
fined in juvenile facilities were not reasonable under the Fourth
Amendment in the absence of reason to suspect the juvenile’s pos-
session of contraband. See N.G. v. Connecticut, 382 F.3d at 233-34.
It is hardly apparent that the same conclusion applies where the per-
sons being searched are adults and where they are being confined
subject to clearance of terrorist activities. The higher risks to prison
and public safety of missed contraband in that circumstance, as well
as terrorists’ proved ability to evade even restrictive confinement
does not admit a conclusion that N.G. clearly established unreasona-
bleness in the context here at issue. See generally id. at 234 (ac-
knowledging that continuous custody cannot “guarantee” protection
for subsequent access to contraband).

Even if such a conclusion were possible, however, N.G. was not
decided until 2004. Thus, the majority can hardly rely on that deci-
sion as the clearly established law that, in late 2001, put beyond de-
bate that the strip-search policy here at issue violated the Fourth
Amendment.
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9, 11 n.1 (2d Cir. 1988) (“Negligence is not a basis of lia-
bility for constitutional torts.”).

I would thus grant Hasty and Sherman dismissal of
the MDC Plaintiffs’ Fourth Amendment claim on the
ground of qualified immunity.

ok sk

In sum, I respectfully dissent from the judgment en-
tered on appeal in this case insofar as it allows the MDC
Plaintiffs to pursue money damages on policy-challenging
Fifth Amendment claims for punitive and discriminatory
confinement against defendants Ashcroft, Mueller,
Ziglar, Hasty, and Sherman, and an attendant policy-
challenging Fourth Amendment claim for unreasonable
strip searches against defendants Hasty and Sherman. I
conclude that no established Bivens action is available for
plaintiffs to pursue these claims and that significant fac-
tors counsel hesitation in extending Bivens to an action
challenging executive policy pertaining to immigration
and national security made in a time of crisis. In any
event, I would grant defendants’ motions for dismissal on
grounds of qualified immunity because plaintiffs fail ei-
ther to plead plausible constitutional violations or to
demonstrate that clearly established law would have
alerted every reasonable official that the challenged ac-
tions were unlawful.
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JOHN GLEESON, United States District Judge:

Plaintiffs Ibrahim Turkmen, Akhil Sachdeva, Ahmer
Igbal Abbasi, Anser Mehmood, Benamar Benatta, Ah-
med Khalifa, Saeed Hammouda, and Purna Raj Bajra-
charya bring this putative class action against John Ash-
croft, Robert Mueller, James Ziglar, Dennis Hasty, Mi-
chael Zenk, James Sherman, Salvatore Lopresti, and Jo-
seph Cuciti. Plaintiffs were arrested and detained by
federal authorities in connection with the investigation of
the terrorist attacks of September 11, 2011. They bring
six Bivens claims and a seventh claim under 42 U.S.C.
§1985, all arising out of their allegations of discrimina-
tory and punitive detention. The defendants have now
moved to dismiss. For the reasons set forth below, the
defendants’ motions are granted in part and denied in
part.

Specifically, the claims based on the alleged harsh
conditions of confinement and unlawful strip searches
(Claims One, Two and Six) shall proceed against Hasty,
Zenk, Sherman, Lopresti, and Cuciti. To the extent they
are alleged against Asheroft, Mueller and Ziglar,' the al-
legations are insufficient and the claims are therefore
dismissed as against them. As for the claimed depriva-
tion of the plaintiffs’ free exercise rights (Claim Three), I
hold that the Bivens damages remedy is extended to this
context and that the claim shall proceed against Hasty,
Zenk, Sherman, Lopresti, and Cuciti. It is insufficiently
pled against Ashcroft, Mueller and Ziglar and is there-
fore dismissed as against them. The claims based on the

! These three defendants are not named as defendants in Claim Six,
which focuses specifically on strip searches.
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alleged communications blackout and interference with
counsel (Claims Four and Five) are dismissed as to all
defendants on the ground of qualified immunity. Finally,
the conspiracy claim (Claim Seven) shall proceed, but on-
ly to the extent that the underlying objects of the con-
spiracy (Claims One through Six) have survived the mo-
tion. Thus, it is dismissed as against Asheroft, Mueller
and Ziglar and shall proceed to the extent it alleges a
conspiracy by the remaining defendants to commit the
civil rights violations alleged in Claims One, Two, Three
and Six.

In sum, the case against Ashcroft, Mueller and Ziglar
is dismissed in its entirety. Only Claims Four and Five
(and the part of Claim Seven that alleges a conspiracy to
commit the wrongs charged in Claims Four and Five) are
dismissed as against the other defendants. Counsel for
the remaining parties are directed to appear before Chief
Magistrate Gold for a status conference on January 30,
2013 at 2:00 PM.

BACKGROUND
A. Factual Allegations
1. Overview

The plaintiffs are eight male, non-United States citi-
zens who were arrested on immigration charges follow-
ing the terrorist attacks on September 11, 2001 (“9/11 at-
tacks”). They were held in immigration custody for peri-
ods ranging from three to eight months after receiving
final orders of removal or grants of voluntary departure.
All but two are Muslims of Middle Eastern, North Afri-
can, or South Asian origin; the others, natives of India
and Nepal, are Hindu. Plaintiffs bring this putative class
action on behalf of themselves and a class of male non-
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citizens who are Arab or Muslim, or were perceived by
the defendants to be Arab or Muslim,” and were (1) ar-
rested by the Immigration and Naturalization Service
(“INS”) or the Federal Bureau of Investigation (“FBI”)
after September 11, 2001, and charged with immigration
violations; (2) treated as “of interest” to the government’s
terrorism investigation; (3) detained under a blanket
“hold-until-cleared” policy, pursuant to which they were
held without bond until cleared of terrorist ties by the
FBI; and (4) confined in the Metropolitan Detention Cen-
ter (“MDC”) or the Passaic County Jail (“Passaic Jail”).
I refer to the putative class as the “Detainees.”

2. The Treatment of the Detainees®

In the aftermath of the 9/11 attacks, the defendants
acted together to create and implement a series of poli-
cies and practices relating to the identification, detention,
and treatment of Arab and Muslim noncitizens who had
violated immigration laws (i.e., the Detainees). I refer to
this series of policies and practices in the aggregate as
the “detention policy.” Pursuant to the detention policy,
the Detainees were rounded up and detained on their
immigration violations so government officials could
question them in connection with the ongoing investiga-
tion of the 9/11 attacks (the “PENTTBOM investiga-
tion”); they were treated as “of interest” to the

2 Hereinafter, mention of Arab and/or Muslim individuals includes
individuals who were perceived by the defendants to be Arab and/or
Muslim.

® The factual allegations set forth herein are drawn from the Com-
plaint and two incorporated reports by the Office of the Inspector
General to the extent those reports are not contradicted by the alle-
gations of the Complaint. 13 n.1. All citations in this opinion pre-
ceded by “1” or “11” refer to paragraphs of the Complaint.
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PENTTBOM investigation, which meant that they were
deemed to be potential terrorists despite the fact that
they had been arrested based on immigration violations,
not on suspicion of terrorist activity; they were subject to
a hold-until-cleared policy, under which they were held
for lengthy periods of times—often for months after they
were ordered removed from the country—until the FBI
affirmatively cleared them of suspicion of wrongdoing;
and they were held until their release in extremely re-
strictive conditions of confinement. The only aspect of
the detention policy challenged in the Complaint is the
confinement of the Detainees in harsh conditions (“harsh
confinement policy”).

The harsh confinement policy, which was created by
the DOJ defendants, was a directive to hold the Detain-
ees in restrictive conditions under which they would feel
maximum pressure to cooperate with the PENTTBOM
investigation. Although this policy mandated that the
Detainees’ ability to contact the outside world be limited,
it did not specify the precise conditions in which they
would be held. Rather, the harsh confinement policy was
a general mandate, and the exact manner of its imple-
mentation was to be determined by officials at the facili-
ties in which the Detainees were held.!

* Plaintiffs allege that Asheroft and Mueller “mapped out ways to
exert maximum pressure” on the Detainees, and that Asheroft “cre-
ated many of the unreasonable and excessively harsh conditions”
under which the Detainees were held, 121. These allegations imply
that the harsh confinement policy mandated some of the specific
conditions that the Detainees endured at the MDC, but the plaintiffs
have never specified what those particular conditions were. Moreo-
ver, as discussed more fully below, the plaintiffs concede that the
specific conditions in which the Detainees were held were created by
the MDC defendants in implementing the harsh confinement policy.
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The harsh confinement policy was expressly directed
at Arab and Muslim noncitizens who had violated immi-
gration laws: It mandated restrictive conditions specifi-
cally for Arab and Muslim individuals. In other words, it
was discriminatory on its face. This is not to say that no
non-Arabs and non-Muslims were held in harsh condi-
tions of confinement as a result of the investigation fol-
lowing the 9/11 attacks. Other individuals may have been
held in such conditions pursuant to other policies or for
other reasons. However, the harsh confinement policy
expressly applied to Arab and Muslim individuals, dictat-
ing that those detained under the policy be held in harsh
conditions of confinement—not because of any suspected
links to terrorism, but because of their race, national
origin, and/or religion.

The harsh confinement policy was implemented by the
MDC defendants in the following way: The Detainees
(the “MDC Detainees”) were placed in that facility’s Ad-
ministrative Maximum Special Housing Unit (the “AD-
MAX SHU?”). There, they were confined in tiny cells for
over 23 hours a day, provided with meager and barely
edible food, and prohibited from moving around the unit,
using the telephone freely, using the commissary, access-
ing MDC handbooks (which explained how to file com-
plaints about mistreatment), and keeping any property,
including personal hygiene items like toilet paper and
soap, in their cells. Whenever they left their cells, they

See 165 (“The punitive conditions in which MDC Plaintiffs and class
members were placed were the direct result of the strategy mapped
out by Ashcroft and Mueller’s small working group.”) (emphasis
added); Pls.”” Opp. Mot. to Dismiss 3, ECF No. 749 (“[I]t does not
appear that Asheroft’s small group personally designed the details of
every restrictive condition . . . .”).
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were handcuffed and shackled. Although they were of-
fered the nominal opportunity to visit the recreation area
outside of their cells several times a week, the recreation
area was exposed to the elements and the MDC Detain-
ees were not offered clothing beyond their standard cot-
ton prison garb and a light jacket. Furthermore, detain-
ees who accepted such offers were often physically
abused along the way, and were sometimes left for hours
in the cold recreation cell, over their protests, as a form
of punishment. As a result, they were constructively de-
nied exercise during the fall and winter.

The MDC Detainees also were denied sleep. Bright
lights were kept on in the ADMAX SHU for 24 hours a
day (until March 2002), and staff at the MDC made a
practice of banging on the MDC Detainees’ cell doors and
engaging in other conduct designed to keep them from
sleeping. They also conducted inmate “counts” at mid-
night, 3:00 a.m., and 5:00 a.m. While such counts are in-
herently disruptive—officers are required to see the skin
of each inmate being counted, see BOP P.S. 5500.09—the
officers “went beyond what was required for the count by
kicking the door hard with their boots, knocking on the
door at night much more frequently than required, and
making negative comments when knocking on the door.”
139. For example, for the first two or three weeks that
one detainee was in the ADMAX SHU, one of the officers
walked by about every 15 minutes throughout the night,
kicked the doors to wake up the detainees, and yelled
things such as, “Motherfuckers,” “Assholes,” and “Wel-
come to America.” 136. In addition, officers used the in-
cell camera to watch one detainee, and when he would
appear to fall asleep they would kick the cell door.

The MDC Detainees also were subjected to frequent
physical and verbal abuse by many of the officers in the
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ADMAX SHU. The physical abuse included slamming
the MDC Detainees into walls; bending or twisting their
arms, hands, wrists, and fingers; lifting them off the
ground by their arms; pulling on their arms and hand-
cuffs; stepping on their leg restraints; restraining them
with handcuffs and/or shackles even while in their cells;
and handling them in other rough and inappropriate
ways. The use of such force was unnecessary because the
MDC Detainees were always fully compliant with orders
and rarely engaged in misconduct. The verbal abuse in-
cluded referring to the MDC Detainees as “terrorists”
and other offensive names, threatening them with vio-
lence, cursing at them, insulting their religion, and mak-
ing humiliating sexual comments during strip-searches.

Both the MDC Detainees and the Detainees held at
the Passaic Jail (the “Passaic Detainees”) were subjected
to unreasonable and punitive strip-searches. The MDC
Detainees were strip-searched every time they were re-
moved from or returned to their cells, including before
and after visiting with their attorneys, receiving medical
care, using the recreation area, attending a court hear-
ing, and being transferred to another cell. They were
strip-searched upon each arrival at the MDC in the re-
ceiving and discharge area and again after they had been
escorted—shackled and under continuous guard—to the
ADMAX SHU. These strip-searches occurred even
when they had no conceivable opportunity to obtain con-
traband, such as before and after non-contact attorney
visits (to and from which they were escorted—
handcuffed and shackled—by a four-man guard). Supp.
OIG Rep. at 3. The MDC had no written policy govern-
ing when to conduct strip-searches, and they were con-
ducted inconsistently.
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The strip-searches were unnecessary to security with-
in the MDC. Rather, they were conducted to punish and
humiliate the detainees. Female officers were often pre-
sent during the strip-searches; the strip-searches were
regularly videotaped in their entirety (contrary to BOP
policy, see BOP P.S. 5521.05); and MDC officers routine-
ly laughed and made inappropriate sexual comments dur-
ing the strip-searches.

Officers at the MDC and the Passaic Jail also inter-
fered with the Detainees’ ability to practice and observe
their Muslim faith. Specifically, when the Detainees re-
quested copies of the Koran, officers delayed for weeks
or months before providing them; the MDC and the Pas-
saic Jail failed to provide food that conformed to the Hal-
al diet, despite the Detainees’ requests for such food; the
MDC had no clock visible to the MDC Detainees, and of-
ficers regularly refused to tell them the time of day or
the date so they could conform to daily Islam prayer re-
quirements and observe Ramadan; and officers constant-
ly interrupted the Detainees’ prayers by banging on their
cell doors, yelling and making noise, screaming derogato-
ry anti-Muslim comments, videotaping them, handing out
hygiene supplies, and/or telling them to “shut the fuck
up” while they were trying to pray.

In addition, most of the MDC Detainees were held in-
communicado during the first weeks of their detention
(the “communications blackout”). MDC staff repeatedly
turned away everyone, including lawyers and relatives,
who came to the MDC looking for the MDC Detainees,
and thus the MDC Detainees had neither legal nor social
visits during this period. This communications blackout
lasted until mid-October 2011.

After the initial communications blackout, the MDC
Detainees were nominally permitted one call per week to
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an attorney. However, MDC officers obstructed Detain-
ees’ efforts to telephone and retain lawyers in multiple
ways. They were denied sufficient information to obtain
legal counsel; although they were given a list of organiza-
tions that provide free legal services, the contact infor-
mation for these organizations was outdated and inaccu-
rate. Legal calls that resulted in a wrong number or
busy signal were counted against their quota of calls, as
were calls answered by voicemail. Officers frequently
asked the MDC Detainees, “Are you okay?,” and if the
MDC Detainees responded affirmatively, the officers
construed this as a waiver of their already-limited privi-
lege to make legal calls. The officers also often brought
the phone to the MDC Detainees early in the morning
before law offices opened for the day. And they frequent-
ly pretended to dial a requested number or deliberately
dialed a wrong number and then claimed the line was
dead or busy. They then refused to dial again, saying
that the Detainee had exhausted his quota.

When the MDC Detainees managed to reach their at-
torneys by phone, the officers frequently stood within
hearing distance of conversations that should have been
treated as privileged. Legal visits were non-contact and
the MDC Detainees were handcuffed and shackled dur-
ing the entirety of the visits. The MDC video- and audio-
recorded the MDC Detainees’ legal visits until April 2002
or later.

The MDC Detainees were nominally permitted one
social call per month after the initial communications
blackout. However, these calls were just as severely re-
stricted as the legal calls. Social visits were restricted to
immediate family, yet even immediate family members
were sometimes turned away. As with their legal visits,
social visits were non-contact and the MDC Detainees
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were handcuffed and shackled during the entirety of the
visits.
3. The Plaintiffs

a. Ahmer Iqgbal Abbasi

Abbasi, a citizen of Pakistan and a devout Muslim, en-
tered the United States in 1993 on a visitor visa. He ap-
plied unsuccessfully for political asylum, and he remained
in the United States illegally after his application was
denied. He initially worked as a taxicab driver in Man-
hattan, saving enough money to purchase a small grocery
store, which he sold sometime before 2001.

Abbasi was arrested by the FBI on September 25,
2001. He was interviewed by officials from the FBI, INS,
and the New York Police Department (“NYPD”), who
gave him no information regarding why he was being de-
tained. The officials asked, among other things, about
Abbasi’s religious beliefs and practices. Abbasi later
learned that his arrest had resulted from a report that a
“male[,] possibly Arab” (apparently Abbasi’s houseguest)
had presented a false Social Security card at the New
Jersey Department of Motor Vehicles and had given Ab-
basi’s address as his own. Abbasi was detained in the
ADMAX SHU at the MDC.

b. Anser Mehmood

Mehmood, a citizen of Pakistan and a devout Muslim,
entered the United States in 1989 with his wife, Uzma
(Abbasi’s sister), and their three children. Mehmood en-
tered on a business visa but remained illegally after the
visa expired. He started a trucking business in the Unit-
ed States, making enough money to purchase a home and
to send funds to his extended family in Pakistan.
Mehmood and his family settled in Bayonne, New Jersey.
Another child, an American citizen by birth, was born in
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2000. All four of the children attended public school in
New Jersey. In May 2001, another of Uzma’s brothers,
who is an American citizen, submitted an immigration
petition for Mehmood and his family. On October 3, 2001,
a team of FBI and INS agents visited Mehmood and his
wife in their home based on the same report that led to
Abbasi’s arrest. The agents interviewed Mehmood and
his wife about their immigration status, showed them im-
ages of people they did not recognize, and asked whether
they were involved in jihad. The agents, who sought in-
formation on another of Uzma’s brothers, who was living
in Pakistan, told Mehmood that they needed to arrest ei-
ther Mehmood or his wife. They arrested Mehmood at
his request. Mehmood was detained in the ADMAX
SHU at the MDC.

c. Benamar Benatta

Benatta, an Algerian citizen and member of the Alge-
rian Air Force, entered the United States on a visitor vi-
sa on December 31, 2000. He was granted entry in order
to study aviation at Northrop Grumman, but he remained
in the United States after the expiration of his visa with
the goal of seeking political asylum and gaining employ-
ment. On September 5, 2001, six days before the terror-
ist attacks, he crossed the Canadian border using false
documentation with the intent to apply for refugee status
there, but was detained by Canadian authorities for in-
vestigation. On September 12, he was transported back
to the United States and turned over to the INS’s custo-
dy.

At the Rainbow Bridge border control post in Niagara
Falls, New York, Benatta was interrogated by the FBI
regarding his false documentation. A report of the inter-
rogation was disseminated, and the INS subsequently
commenced removal proceedings. Benatta was served
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with a Notice to Appear at immigration court in Batavia,
New York, but on September 16, 2001, before the pro-
ceeding occurred and before Benatta was able to retain
counsel, he was transferred to the ADMAX SHU at the
MDC.

d. Ahmed Khalifa

Khalifa, a medical student from Egypt, was in the
United States for three months on a student visa and had
a return ticket to Egypt for October 15, 2001. On Sep-
tember 30, 2001, the apartment he shared with several
other Egyptian friends was raided by FBI, NYPD, and
INS agents on a tip that several Arabs living at Khalifa’s
address were renting out a post office box and possibly
sending out large quantities of money. The agents ini-
tially did not seem interested in Khalifa, although they
asked him about his roommates, searched his wallet, and
asked if he had had anything to do with the recent terror-
ist attacks. The agents subsequently determined that
they wanted to hold Khalifa as well, and an FBI agent
asked an INS agent to arrest Khalifa for working while
in the United States on his student visa. Khalifa was de-
tained in the ADMAX SHU at the MDC.

e. Purna Raj Bajracharya

Bajracharya, a citizen of Nepal, entered the United
States in 1996 on a three-month visa. For the next five
years he remained in Queens illegally, working at various
odd jobs and sending money to his wife and sons in Ne-
pal. Bajracharya intended to return to Nepal in the fall
or winter 2001, and he began videotaping certain New
York streets to show his family. An employee of the
Queens County District Attorney’s Office reported to the
FBI on October 25, 2001 that an “Arab male” was vide-
otaping a building that contained the District Attorney’s
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office and an FBI branch office. District Attorney staff
promptly detained and searched him.

During Bajracharya’s initial detention and interroga-
tion, which lasted for five hours, FBI and INS agents re-
quested that he bring them to his apartment. He did so,
and showed the agents his passport and various identifi-
cation documents. He admitted that he had overstayed
his visa and was illegally present in the United States,
and the INS then arrested him. He was detained in the
ADMAX SHU at the MDC.

£ Ibrahim Turkmen

Turkmen, a Muslim Imam, is a citizen of Turkey. He
came to the United States on October 4, 2000 on a six-
month tourist visa to visit a friend from Turkey who lived
on Long Island. Shortly after his arrival, Turkmen found
work at a service station in Bellport, New York. He
worked there until January 2001, when he took a job at
another service station in the same town. In April 2001,
he left that job and began to work part-time for a local
Turkish construction company. He spoke regularly to his
wife and four daughters, who remained in Turkey, and
sent money to support them on a weekly basis.

Turkmen spoke virtually no English when he first ar-
rived in the United States. During his stay, he learned
only the words necessary for his limited daily interaction
with English-speakers. At the time that he was taken
into custody, Turkmen understood very little spoken
English, and he could not read English at all.

On October 13, 2001, two FBI agents visited Turkmen
at the West Babylon, New York apartment where he was
staying with several Turkish friends. The visit was based
on a tip from the friends’ landlady, who reported to an
FBI hotline that she had rented her apartment to several
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Middle Eastern men and that she “would feel awful if her
tenants were involved in terrorism and [she] didn’t call.”
1251. The agents asked Turkmen whether he had any
involvement in the 9/11 attacks and whether he had any
association with terrorists. They also inquired as to his
immigration status. Turkmen had difficulty understand-
ing the questions posed to him in English by the FBI,
and no interpreter was provided. Turkmen denied any
involvement with terrorists or terrorist activity. The
FBI agents accused Turkmen of being an associate of
Osama bin Laden and placed him under arrest. He was
held at the Passaic Jail.

g. Akhil Sachdeva

Sachdeva is a citizen of India and is Hindu. He holds a
Bachelor of Arts degree in commerce from the Universi-
ty of Delhi. Since 1995, he has entered the United States
for extended periods of time. In December 1998, Sach-
deva legally immigrated to Canada. In 1998 he married a
woman who owned a gas station in Port Washington,
New York. He then briefly returned to Canada until
sometime in September or October of 2001, when he re-
turned to the United States to finalize his divorce.

Sometime in late November 2001, an FBI agent visit-
ed his ex-wife’s gas station looking for a Muslim employ-
ee who had been overheard having a conversation in
mixed Arabic and English relating to flight simulators
and flying. Failing to locate the employee, the agent left
a note requesting that Sachdeva’s ex-wife contact him.
She passed on the request to Sachdeva, who called the
agent in early December 2001. The FBI agent asked
Sachdeva to come to the agent’s offices for an interview,
and Sachdeva complied on December 9, 2001. At the in-
terview, two FBI agents questioned Sachdeva about the
9/11 attacks and his religious beliefs and examined his
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personal identification. They permitted him to leave, but
on December 20, 2001, INS agents arrested Sachdeva at
his uncle’s apartment. He was detained at the Passaic
Jail.

4. The Claims Alleged

The Complaint sets forth seven claims for relief.
Those claims, which plaintiffs assert on their own behalf
and, in most instances, on behalf of the putative class,
are: (1) a conditions of confinement claim under the Due
Process Clause; (2) an equal protection claim alleging
that defendants singled out plaintiffs for harsh conditions
of confinement because of their race, religion and/or eth-
nic or national origin; (3) a claim under the Free Exercise
Clause; (4) a free speech and free association claim under
the First Amendment; (5) a due process claim alleging
interference with access to counsel; (6) a claim under the
Fourth and Fifth Amendments for unreasonable and pu-
nitive searches; and (7) a claim alleging a conspiracy
among the defendants to commit the civil rights viola-
tions described in the first six claims, in violation of 42
U.S.C. §1985.

B. Procedural History

The original complaint in this case was filed on April
17, 2002. The First Amended Complaint was filed on
July 27, 2002. The government moved to dismiss on
behalf of all named defendants on August 26, 2002, and
oral argument on the motion was held on December 19,
2002. On June 2, 2003, the Office of the Inspector
General of the United States Department of Justice
released a 198-page report entitled “A Review of the
Treatment of Aliens Held on Immigration Charges in
Connection with the Investigation of the September 11
Attacks” (the “OIG Report”). In light of the OIG Report,
the plaintiffs sought leave to amend their complaint,
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which I granted. Around that time, the government
withdrew from representing the named defendants in
their individual capacities, and substitute counsel filed
notices of appearance.

On June 18, 2003, the plaintiffs filed the Second
Amended Complaint, attaching the April 2003 OIG Re-
port. Supplemental briefs in support of and opposing the
motions to dismiss were filed. Then, in December 2003,
the OIG filed another report—its 47-page “Supplemental
Report on September 11 Detainees’ Allegations of Abuse
at the Metropolitan Detention Center in Brooklyn, New
York” (the “Supplemental OIG Report”; the two OIG re-
ports are referred to collectively as the “OIG Reports”).
On September 7, 2004, plaintiffs requested leave to file a
Third Amended Complaint, which I granted. The Third
Amended Complaint was filed on September 13, 2004. It
raised thirty-one claims for relief that, broadly speaking,
fell into two categories. The first category of claims
stemmed from plaintiffs’ contention that the government
used plaintiffs’ status as noncitizens who had violated
immigration laws as an excuse to hold them in jail while it
pursued its real interest: determining whether they were
terrorists or could help catch terrorists. The second cat-
egory of claims challenged the conditions of confinement
in which the plaintiffs were held.

On June 14, 2006, after another round of briefing, I is-
sued a memorandum and order granting in part and
denying in part the motions to dismiss.” Turkmen v.

5 At a hearing on October 21, 2004, I ordered that discovery could
begin on claims involving the conditions of confinement and the use
of excessive force. The MDC Defendants moved to dismiss those
claims as against them, arguing that they were entitled to qualified
immunity. That motion was denied by order dated December 3,
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Asheroft, No. 02 Civ. 2307, 2006 WL 1662663 (E.D.N.Y.
June 14, 2006) (“Twrkmen I”). 1 dismissed the entire
first category of claims and let the majority of claims in
the second category proceed. Remaining after the mo-
tions to dismiss were: (1) the claim that the plaintiffs held
in the MDC were subject to punitive conditions of con-
finement in contravention of their substantive due pro-
cess rights; (2) the claim that the plaintiffs held in the
MDC were unreasonably strip-searched in violation of
the Fourth and Fifth Amendments; (3) the claim that de-
fendants interfered with plaintiffs’ religious practices in
violation of the Free Exercise Clause; (4) the claim that
defendants violated plaintiffs’ due process rights by as-
signing them to the ADMAX SHU without process of any
sort; (5) the claim that the defendants singled out the
plaintiffs for harsh treatment in detention because of
their race, religion and/or ethnic or national origin in vio-
lation of the Equal Protection Clause; (6) the Due Pro-
cess and conversion claims arising from defendants’ con-
fiscation of several plaintiffs’ personal property; (7) the
claim that defendants imposed a communications black-
out during plaintiffs’ detention in violation of plaintiffs’
First Amendment and due process rights; and (8) several
Federal Tort Claims Act claims and excessive force
claims not relevant here.’

The Second Circuit ruled on the appeal of Turkmen I
in Turkmen v. Ashcroft, 589 F.3d 542 (2d Cir. 2009)

2004, see ECF No. 149, and a motion for reconsideration and vacatur
of the December 3, 2004 order was denied on January 14, 2005. Fa-
miliarity with that order is presumed. Insofar as the issues ad-
dressed in that order are affected by the Supreme Court’s decision in
Iqbal, 556 U.S. at 662, I reconsider them here.

¢ Familiarity with Turkmen I and its underlying facts is presumed.
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(“Turkmen II”). In the period between Turkmen I and
Turkmen 11, the Supreme Court issued its decision in
Ashceroft v. Igbal, 556 U.S. 662 (2009). Igbal dramatically
altered the legal landscape in two ways relevant to my
decision in Turkmen I. First, it revolutionized federal
pleading standards, discarding the traditional “no set of
facts” standard established by Conley v. Gibson, 355 U.S.
41, 45-46 (1957), and adopting a new “plausibility” stand-
ard. Iqbal, 556 U.S. at 678-80. In addition, it eliminated
the doctrine of supervisory liability for Bivens claims. Id.
at 676-77. Accordingly, the Second Circuit vacated my
rulings denying the motions to dismiss the conditions of
confinement claims, which had applied the outdated
pleading standard, and remanded the case for reconsid-
eration of those claims. Turkmen I1, 589 F.3d at 547."

On remand after Turkmen II, plaintiffs sought leave
to amend, which I granted on August 26, 2010. The in-
stant complaint, entitled the Fourth Amended Complaint
(the “Complaint”), was filed on September 13, 2010. The
Complaint includes six claims that were originally raised
in Turkmen I and a new claim never before raised. All
defendants have moved to dismiss.

DISCUSSION
A. The Applicable Legal Principles
1. The Motion to Dismiss Standard
The pleading landscape has changed substantially
since this case was first before me. Instead of holding

the Complaint to the standard set by Conley, 355 U.S. at
45-46 (1957), under which a claim could not be dismissed

" The Second Circuit also addressed plaintiffs’ challenge to my dis-
missal of several other claims, and it affirmed the dismissal of those
claims.
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unless the court concluded that there was no set of facts
on which the plaintiff would be entitled to relief, following
Iqbal, 556 U.S. at 678-80, I must now decide whether the
plaintiffs’ allegations, if true, state a claim that is plausi-
ble on its face. A claim is facially plausible when “the
plaintiff pleads factual content that allows the court to
draw the reasonable inference that the defendant is liable
for the misconduct alleged.” Id. at 678. Although the
plausibility standard does not require plaintiffs to show
that their desired inferences are more likely than not the
correct inferences to draw, the facts alleged must estab-
lish “more than a sheer possibility that a defendant has
acted unlawfully.” Id. A complaint that “pleads facts
that are ‘merely consistent with’ a defendant’s . .. ‘stops
short of the line between possibility and plausibility of
entitlement to relief.’” Id. (quoting Bell Atl. v. Twombly,
550 U.S. 544, 557 (2007)).

Although in considering a motion to dismiss I am re-
quired to accept as true the factual assertions in a com-
plaint, see Zinermon v. Burch, 494 U.S. 113, 118 (1990), I
am “not bound to accept as true a legal conclusion
couched as a factual allegation.” Igbal, 556 U.S. at 678
(internal quotation marks omitted). Thus, I begin my
analysis of the facial plausibility of the asserted claims by
identifying, and casting aside, “pleadings that, because
they are no more than conclusions, are not entitled to the
assumption of truth.” Id. at 679. I then consider only the
well-pleaded factual allegations in the complaint, and as-
suming their truth, determine whether they plausibly
suggest the plaintiffs’ entitlement to relief. See id. at
681.

2. Supervisory Liability After 1qbal
Prior to the Supreme Court’s decision in /qbal, an offi-
cial could be held liable for a constitutional tort under a
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theory of “direct liability” as well as “supervisory liabil-
ity.” Direct liability is liability for “caus[ing] an injury
while possessing the mens rea required [for a] particular
constitutional [tort].” Comment, Supervisory Liability
After Iqbal: Decoupling Bivens from Section 1983, 77 U.
Chi. L. Rev. 1401, 1408 (2010). In other words, an indi-
vidual becomes directly liable for a constitutional tort (he
becomes a “primary actor”) when he acts in a way that
satisfies each of the elements of that tort. For example, a
defendant is directly liable for an equal protection viola-
tion if he (1) injures a plaintiff (causation) (2) because of
discriminatory animus (mens rea). And if a defendant’s
(1) deliberately indifferent failure to act in the face of a
known risk to an inmate’s safety (mens rea) (2) causes
injury to that inmate (causation), the defendant will be
liable for an Eighth Amendment violation. As is evident,
the elements that must be satisfied for a defendant to be
held directly liable for a tort depend on the tort alleged.

In contrast, supervisory liability is incurred when a
supervisory defendant (a “secondary actor”) is in some
way “personally involved” with a primary actor’s consti-
tutional tort and is a cause of the plaintiff’s injury. In the
Second Circuit, personal involvement is understood
broadly. A government official is personally involved in a
constitutional tort if he: (1) participated directly in the
alleged violation; (2) failed to remedy the violation after
being informed of the violation through a report or ap-
peal; (3) created a policy or custom, or allowed the con-
tinuance of such a policy or custom, under which uncon-
stitutional practice occurred; (4) was grossly negligent in
supervising a subordinate who committed the unlawful
act; or (5) exhibited deliberate indifference to an individ-
ual’s constitutional rights by failing to act on information
indicating the unconstitutional act was occurring. Colon
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v. Coughlin, 58 F.3d 865, 873 (2d Cir. 1995) (citing Wright
v. Smath, 21 F.3d 496, 501 (2d Cir. 1994)).

For supervisory liability to exist, the secondary actor’s
behavior need not satisfy each of the elements of the con-
stitutional tort. Rather, as long as a primary actor com-
mitted a constitutional tort and the secondary actor was
personally involved in that tort (in any of the five ways
set forth in Colon) and was a cause of the plaintiff’s inju-
ry, the secondary actor may be held liable. The elements
necessary to incur supervisory liability do not vary with
the constitutional tort alleged. Thus, the conduct of a
secondary actor sued for supervisory liability will be
judged under the same standard for personal involve-
ment, regardless of whether the primary actor’s tort
arises under the Equal Protection Clause or the Fourth
Amendment.

Supervisory liability, therefore, extends liability to
persons who cannot be held directly liable. While direct
liability exists only when all the elements of the tort in
question have been established, supervisory liability can
operate to relax a mens rea element, allowing liability
against a supervisory defendant who does not satisfy that
element of the tort. For example, a supervisor who
lacked discriminatory intent can never be held directly
liable for an equal protection violation, but if he “was
grossly negligent in supervising a subordinate” who
committed an equal protection violation, he may be held
liable on a theory of supervisory liability. Rather than
act with the intent to discriminate, the supervisory de-
fendant need only have been negligent in the discharge of
his supervisory responsibilities.

Supervisory liability does not, however, relax all of the
elements of a constitutional tort. One common element of
any recognized constitutional tort is that the defendant
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caused the plaintiff’s injury. Supervisory liability does
not dispense with the need to show an affirmative causal
link between the supervisor’s actions (or inactions) and
the injury. See, e.g., Poe v. Leonard, 282 ¥.3d 123, 140
(2d Cir. 2002) (holding that §1983’s causation require-
ment applies when invoking supervisory liability); Iqbal,
556 U.S. at 675 (“In the limited settings where Bivens
does apply, the implied cause of action is the ‘federal ana-
log to suits brought against state officials under
[§1983].””) (quoting Hartman v. Moore, 547 U.S. 250, 254
n.2 (2006)). In other words, regardless of whether a de-
fendant is sued under a theory of direct or supervisory
liability, he must have caused the plaintiff’s injury.

In Igbal, the Supreme Court, in no uncertain terms,
eliminated supervisory liability in Bivens claims. Iqbal,
556 U.S. at 676-77. According to the Court, “where mas-
ters do not answer for the torts of their servants|,] the
term ‘supervisory liability’ is a misnomer.” Id. at 677.
Thus, after Iqbal, in order for a plaintiff to assert a valid
Bivens claim against a government official, he “must
plead that each Government-official defendant, through
the official’s own individual actions, has violated the Con-
stitution.” Id. at 676. In other words, only direct liability
remains for Bivens claims.

This is not to say that supervisors are now immune
from Bivens actions. A supervisor, just as any defendant,
can be held directly liable for a constitutional tort if his
actions satisfy the elements of that tort. However, if a
supervisor cannot be held directly liable for a constitu-
tional tort, that is, if his conduct has not satisfied the el-
ements of that tort, the doctrine of supervisory liability is
now unavailable to relax those elements.

Nor does the elimination of supervisory liability spell
the end of Bivens liability premised upon a defendant’s
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inaction if such inaction satisfies the elements of a tort.
As Colon makes clear, nonfeasance—just like malfea-
sance—can be a basis for liability, and nothing in Iqbal
changed this rule. D’Olimpio v. Crisafi, 718 F. Supp. 2d
340, 347 (S.D.N.Y. 2010) (“Colon’s bases for liability are
not founded on a theory of respondeat superior, but ra-
ther on a recognition that ‘personal involvement of de-
fendants in alleged constitutional deprivations’ can be
shown by nonfeasance as well as misfeasance.”” (quoting
Colon, 58 F.3d at 873)); see, e.g., Bell v. Wolfish, 441 U.S.
520 (1979) (premising liability upon failure to protect
from privately inflicted harms); cf. City of Okla. City v.
Tuttle, 471 U.S. 808 (1985) (premising § 1983 liability of
municipality upon failure to train its employees).

The defendants argue that, of the five forms of per-
sonal involvement described by Colon, only the first and
the first half of the third survive Iqbal. The Second Cir-
cuit has never addressed this precise issue, and the dis-
trict courts in this Circuit, as well as the other courts of
appeals, have grappled with this question and reached
conflicting results. Compare Bellamy v. Mount Vernon
Hosp., No. 07 Civ. 1801, 2009 WL 1835939, at *5-6
(S.D.N.Y. June 26, 2009) (dismissing deliberate indiffer-
ence claim against a supervisor, holding that Iqbal abro-
gated categories of supervisory liability that do not in-
volve “active conduct”), with D’Olimpro, 718 F. Supp. 2d
at 347 (holding that each of the five Colon categories for
personal liability of supervisors may still apply as long as
they are consistent with the elements of particular con-
stitutional tort alleged); see also Starr v. Baca, 652 F.3d
1202, 1207 (9th Cir. 2011) superseding, 633 F.3d 1191 (9th
Cir. 2011), rehearing en banc denied, 659 F.3d 850 (9th
Cir. 2011) (holding that plaintiff may state a claim against
a supervisor for deliberate indifference based upon the
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supervisor’s knowledge of and acquiescence in unconsti-
tutional conduct by his or her subordinates);® Argueta v.
U.S. Immigration and Customs Enforcement, 643 F.3d
60, 72 (3d Cir. 2011) (assuming, without holding, that a
federal supervisory official may be liable in certain cir-
cumstances even though he or she did not directly partic-
ipate in the underlying unconstitutional conduct); Santi-
ago v. Warnanster Tp., 629 F.3d 121, 130 n.8 (3d Cir.
2010) (noting that Iqbal may restrict the incidents in
which a “failure to supervise” will result in liability, but
refraining from deciding the question); Dodds v. Rich-
ardson, 614 F.3d 1185, 1199 (10th Cir. 2010) (holding a
defendant-supervisor can be held liable if he “creates,
promulgates, implements, or in some other way possess-
es responsibility for the continued operation of a policy”
that causes a constitutional tort).

I don’t find this debate over what “remains” of the Co-
lon standards for personal involvement after Igbal to be
useful. Igbal removed supervisory liability from Bivens
claims. This means that liability can no longer be shown
by alleging simply personal involvement under Colon
(and causation of the plaintiff’s injury) regardless of the
kind of constitutional tort alleged. Direct liability is now
the only option in Bivens claims—for supervisors and su-
pervisees—and a plaintiff must now allege that the de-
fendant’s conduct satisfies each of the elements of the
tort alleged. But the demise of supervisory liability in
Bivens claims does not mean that the forms of personal

% Dissenting from denial of rehearing en bane, Judge O’Scannlain,
joined by seven judges, argued that the majority opinion “conflicts
with Igbal in . . . its far-reaching conclusions regarding supervisory
liability.” Starr v. Cnty. of Los Angeles, 659 F.3d 850, 855 (9th Cir.
2011).



182a

involvement under Colon can never constitute a basis for
direct liability. If a defendant’s personal involvement
under Colon satisfies the elements of a constitutional
tort, that involvement may trigger liability.

For example, because the mens rea element of an
Eighth Amendment violation is deliberate indifference, a
supervisor—Ilike any other defendant—can be held di-
rectly liable for deliberate indifference (the fifth form of
personal involvement set forth in Colon), assuming his
conduct meets the other elements of the tort. And, as
Iqbal itself discussed, because the mens rea element of
an equal protection claim is diseriminatory intent, “pur-
pose rather than knowledge is required to impose Bivens
[direct] liability on [a] subordinate for unconstitutional
discrimination; the same holds true for an official
charged with violations arising from his or her superin-
tendent responsibilities.” Iqbal, 556 U.S. at 677. Accord-
ingly, if a supervisor, for example, created a policy or
custom directing unconstitutional conduct (the third form
of personal involvement set forth in Colon) because of
discriminatory animus, and that policy or custom caused
plaintiff’s injury, a supervisor may be held liable for that
conduct. What is different after Iqbal is that the guiding
question is no longer simply whether a plaintiff has
pleaded personal involvement under Colon but whether a
plaintiff has pleaded each of the elements of the constitu-
tional tort alleged. The “factors necessary to establish a
Bivens violation will vary with the constitutional provi-
sion at issue,” id. at 676, and what “remains” of Colon
depends on the constitutional provision at issue.

3. The Qualified Immunity Standard

Government officials performing discretionary fune-
tions are “shielded from liability for civil damages insofar
as their conduct does not violate clearly established stat-
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utory or constitutional rights of which a reasonable per-
son would have known.” Harlow v. Fitzgerald, 457 U.S.
800, 818 (1982). In determining whether a right was
clearly established, courts look to whether (1) the right
was defined with reasonable clarity; (2) Supreme Court
or Second Circuit precedent has confirmed the existence
of the right; and (3) a reasonable defendant would have
understood from the existing law that his conduct was
unlawful. Young v. Cnty. of Fulton, 160 F.3d 899, 903 (2d
Cir. 1998). The determination of whether the right at is-
sue was clearly established “must be undertaken in light
of the specific context of the case, not as a broad general
proposition.” Saucier v. Katz, 533 U.S. 194, 201 (2001),
abrogated on other grounds by Pearson v. Callahan, 555
U.S. 223 (2009). An officer is entitled to qualified immun-
ity even when his actions were unlawful provided the
constitutionality of his conduct was objectively debatable.
See Anderson v. Creighton, 483 U.S. 635, 640 (1987);
Taravella v. Town of Wolcott, 599 F.3d 129, 135 (2d Cir.
2010) (holding that “consideration of whether it was ‘ob-
jectively reasonable’ for a defendant to believe his actions
were lawful . . . is indispensable” to the qualified immuni-
ty analysis); Danahy v. Buscaglia, 134 F.3d 1185, 1190
(2d Cir. 1998) (stating that immunity applies whenever
“officers of reasonable competence could disagree on the
legality of defendant’s actions”) (internal quotation
marks omitted). There was a time when the qualified
immunity analysis had a prescribed order of operations:
judges were directed to first decide whether the defend-
ant’s conduct (as alleged by the plaintiff) violated a con-
stitutional right; and only if the answer to that question
was “yes” could they proceed to determine whether the
right was “clearly established” at the time of the viola-
tion. Saucier, 533 U.S. at 201 (emphasis added). How-
ever, following the Supreme Court’s decision in Pearson,
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555 U.S at 242, courts now have discretion to address
those questions in reverse order, and to refrain from de-
ciding the first if the asserted right was not clearly estab-
lished. See Doninger v. Niehoff, 642 F.3d 334, 345 (2d
Cir. 2011).

B. Claims One and Six: Conditions of Confine-
ment

The MDC Detainees allege that the creation and the
implementation of the harsh confinement policy violated
their Fifth Amendment substantive due process rights.
They assert Claim One against all defendants; Claim Six
asserts a Fifth Amendment due process claim against
only the MDC Defendants based on the strip searches.’
Both are Bivens claims seeking damages."

% Although Claim Six focuses solely on the strip searches and does
not name the DOJ Defendants, the factual allegations incorporated
by reference into Claim One embrace the strip search allegations. I
deem Claim One to allege, inter alia, strip searches in violation of
the Fifth Amendment against the DOJ Defendants.

10 Although, as discussed more fully below in relation to the free ex-
ercise-based Bivens claim, “the Supreme Court has warned that the
Bivens remedy is an extraordinary thing that should rarely if ever
be applied in ‘new contexts’,” Arar v. Ashcroft, 585 F.3d 559, 582 (2d
Cir. 2009) (en banc) (quoting Corr. Servs. Corp. v. Malesko, 534 U.S.
61, 69 (2001)). The conditions-of-confinement claims do not present a
new context. The Second Circuit has long assumed that mistreat-
ment claims like those alleged here give rise to a Bivens claim. See
Arar, 585 F.3d at 597 (Sack, J., dissenting) (citing cases). Moreover,
as Judge Sack pointed out in dissent in Arar, when the Second Cir-
cuit reviewed essentially identical claims in Igbal, it “did not so much
as hint either that a Bivens remedy was unavailable or that its avail-
ability would constitute an unwarranted extension of the Bivens doc-
trine.” Id. Indeed, even the en bane majority in Arar, which con-
cluded that extraordinary rendition was a new context (into which
the Bivens remedy would not be extended), acknowledged that
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1. The Elements of the Claim

I consider plaintiffs’ substantive due process claim un-
der the standard applicable to pretrial detainees. See
Turkmen I, 2006 WL 1662663, at *31-32, aff’d in part,
vacated in part, remanded, 589 F.3d 542 (2d Cir. 2009).
For pretrial detainees, such a claim is governed by the
Due Process Clause of the Fifth Amendment. Bell v.
Wolfish, 441 U.S. 520, 535 n.16 (1979). In an action chal-
lenging conditions or restrictions of pretrial detention he
has purposefully imposed, a Bivens defendant may be
held liable if (1) with the intent to punish (mens rea)
(2) he engaged in conduct that caused the conditions or
restrictions that injured the plaintiff (causation). Id. at
535; Igbal v. Hasty, 490 F.3d 143, 169 (2d Cir. 2007), rev’d
by Ashcroft v. Igbal, 556 U.S. 662 (2009). If the plaintiff
does not allege that the defendant verbally expressed an
intent to punish, punitive intent may be inferred from the
nature of the conditions or restraints allegedly imposed.
Specifically, a court may consider “‘whether an alterna-
tive purpose to which [the condition] may rationally be
connected is assignable for it, and whether it appears ex-
cessive in relation to the alternative purpose assigned [to
it].”” Wolfish, 441 U.S. at 538 (quoting Kennedy v. Men-

Bivens claims are already available for the harsh conditions of con-
finement alleged here. See id. at 580 (“In the small number of con-
texts in which courts have implied a Bivens remedy, it has often been
easy to identify both the line between constitutional and unconstitu-
tional conduct, and the alternative course which officers should have
pursued. The guard who beat a prisoner should not have beaten
him; . . . and the immigration officer who subjected an alien to multi-
ple strip searches without cause should have left the alien in his
clothes.”). Moreover, in Turkmen I, 1 rejected defendants’ argu-
ments that a Bivens remedy should not be extended, and I see no
reason to revisit that determination here. 2006 WL 1662663, at *29.
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doza-Martinez, 372 U.S. 144, 168-169 (1963)). Thus, “if a
particular condition or restriction of pretrial detention is
reasonably related to a legitimate governmental objec-
tive, it does not, without more, amount to ‘punishment.’”
Id. at 539. In contrast, “if a restriction or condition is not
reasonably related to a legitimate goal—if it is arbitrary
or purposeless—a court permissibly may infer that the
purpose of the governmental action is punishment that
may not constitutionally be inflicted upon detainees qua
detainees.” Id.

With respect to conditions of pretrial detention not al-
leged to be purposefully caused by the defendants, which
I refer to as environmental conditions, a Bivens defend-
ant may be held liable on a substantive due process claim
if he (1) caused injury to the plaintiff through his (2) de-
liberate indifference to a substantial risk that the plaintiff
would be deprived of a basic human need, such as food,
clothing, shelter, medical care, sleep, and reasonable
safety. See Iqbal, 490 F.3d at 169; Caiozzo v. Koreman,
581 F.3d 63, 69 (2d Cir. 2009); Farmer v. Brennan, 511
U.S. 825, 837 (1994); DeShaney v. Winnebago Cnty.
Dep’t. of Soc. Servs., 489 U.S. 189, 200 (1989). A defend-
ant who is deliberately indifferent to a risk must be sub-
jectively aware of that risk. Caiozzo, 581 F.3d at 71.

2. The Sufficiency of the Allegations

The plaintiffs allege that the defendants violated their
substantive due process rights. Specifically, they com-
plain that the defendants caused them to be, inter alia,
constructively denied the opportunity to exercise; denied
sleep; repeatedly placed in handcuffs and shackles; de-
prived of hygienic implements, such as soap and toilet
paper; subjected to extremely cold conditions; deprived
of sufficient food; frequently verbally and physically
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abused; and repeatedly strip-searched (collectively, the
“challenged conditions”).

The plaintiffs advance different theories of liability
with respect to the DOJ defendants and the MDC de-
fendants. They seek to hold the MDC defendants liable
for creating, or being deliberately indifferent to, the chal-
lenged conditions. In contrast, they seek to hold the DOJ
defendants liable for creating the harsh confinement pol-
icy, which directed that the Detainees be held in restric-
tive conditions such that they felt maximum pressure to
cooperate with law enforcement. Although that policy
did not expressly contemplate the specific challenged
conditions, plaintiffs allege that it caused those condi-
tions because the challenged conditions were created in
the implementation of the harsh confinement policy.

Consistent with my ruling in Turkmen I, 2006 WL
1662663, at *32-33, the defendants do not contest that the
purpose of the challenged conditions was to punish
and/or that the challenged conditions presented a serious
risk of depriving the Detainees of their basic human
needs." Instead, the defendants, citing different ration-
ales, argue that they should not be held responsible for
injuries caused by those conditions. In other words, at
issue on these motions to dismiss is not whether someone
may be held liable in a Bivens action for the challenged
conditions; it is whether each defendant is a proper de-
fendant in such an action.

a. The DOJ Defendants

Plaintiffs contend that the DOJ defendants should be
held liable because (1) with the intent to punish the De-

" Accordingly, I do not revisit the question of whether the chal-
lenged conditions evince an intent to punish.
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tainees (2) they created the harsh confinement policy,
which caused the challenged conditions that injured the
Detainees. The DOJ defendants contend that, because
the policy did not itself direct unconstitutional action, it
cannot be the basis for imposing liability now that super-
visory liability has been eliminated. In other words,
these defendants argue that to hold them liable simply
because their facially constitutional policy was unconsti-
tutionally applied would be to hold them responsible not
for their own acts but for the acts of their supervisees.

I agree that holding the DOJ defendants liable solely
on the basis that the MDC defendants unconstitutionally
applied their facially constitutional policy would be the
equivalent of imposing respondeat superior liability—a
form of supervisory liability discarded in Iqbal. Indeed,
one could describe almost any act taken by the MDC de-
fendants as having been caused by the DOJ defendants,
and holding the latter responsible for the former’s acts
without more than but-for causation would make a mas-
ter responsible for the acts of his servants. Cf. City of
Okla. City v. Tuttle, 471 U.S. 808, 823 (1985) (“Obviously
if one retreats far enough from a constitutional violation
some municipal ‘policy’ can be identified behind almost
any such harm inflicted by a municipal official; for exam-
ple, [a city police officer] would never have killed [the
plaintiff] if [the city] did not have a ‘policy’ of establishing
a police force.”); Connick v. Thompson, 131 S. Ct. 1350,
1365 (2011) (finding that a “stringent standard of fault” is
necessary to connect a municipal policy with municipal
employees’ unconstitutional acts “lest municipal liability
under § 1983 collapse into respondeat superior.”).

However, a substantive due process violation requires
more than simply but-for causation. It also requires an
intent to punish, and when punitive intent motivates a
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facially constitutional policy that is implemented by the
creation of unconstitutionally punitive conditions of con-
finement, imposing liability upon the policymaker is very
different from imposing respondeat superior liability. Cf.
Brock v. Wright, 315 F.3d 158, 167 (2d Cir. 2003) (permit-
ting liability where unconstitutional acts were taken in
implementation of policy that was ambiguous on its face
but was interpreted and intended by the policymaker to
call for those acts). A facially constitutional policy that
was expressly intended to cause the kind of constitutional
violation it ultimately caused constitutes behavior upon
which direct liability may properly be premised.

I conclude that plaintiffs have failed to state a claim
that the DOJ defendants violated their substantive due
process rights because the Complaint does not plausibly
plead that the DOJ defendants possessed punitive intent.
Although an inference of punitive intent may be drawn
from the conditions themselves, in evaluating the suffi-
ciency of the allegations against the DOJ defendants it is
useful to bear in mind what the plaintiffs do not allege.
They do not allege that the DOJ defendants intended
that the MDC defendants create the punitive and abusive
conditions in which the plaintiffs were detained. Nor do
they allege that the DOJ defendants were even aware of
those conditions. Rather, they simply contend that the
unconstitutional conditions of confinement were the “di-
rect result” of the DOJ defendants’ harsh confinement
policy, and particularly of their directive to “exert maxi-
mum pressure on” the detainees, who “needed to be en-
couraged in any way possible to cooperate.” 161. Plain-
tiffs’ counsel contended at oral argument that those
marching orders “encourage[d] illegal means” of obtain-
ing detainee cooperation, which in fact were used, and
that encouragement supports an inference at this stage
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that these defendants intended the resulting detainee
abuse. Oral Arg. Tr. 41, ECF No. 759. In effect, and
plaintiffs’ counsel conceded as much at oral argument,
plaintiffs would have me infer from the DOJ defendants’
failure to specify that the harsh confinement policy
should be carried out lawfully that they intended to pun-
ish the plaintiffs. This I cannot reasonably do.

“Generally, a supervisory official is entitled to assume
that subordinates will pursue their responsibilities in a
constitutional manner.” Smiley by Smiley v. Westby, No.
87 Civ. 6047, 1994 WL 519973, at *8 (S.D.N.Y. Sept. 22,
1994); cf. Al-Jundi v. Estate of Rockefeller, 885 F.2d
1060, 1065-66 (2d Cir. 1989) (defendant could not be held
liable for delegating power to supervisee who acted un-
constitutionally in exercising that power because defend-
ant could rely on supervisee to adhere to the Constitu-
tion). The DOJ defendants were entitled to expect that
their subordinates would implement their directions law-
fully, and I cannot reasonably infer that the failure to
make that expectation explicit suggests punitive intent.
Accordingly, I grant the motion to dismiss plaintiffs’ con-
ditions-of-confinement claims with respect to these de-
fendants.

b. The MDC Defendants

The plaintiffs seek to hold the MDC defendants re-
sponsible for the challenged conditions, some of which
were created as a matter of express policy (e.g., regular
handcuffing and shackling, deprivation of hygienic im-
plements, strip-searches, constructive denial of exercise)
and others of which were not (e.g., verbal and physical
abuse, sleep deprivation). I refer to the former group of
conditions as the “official conditions” and the latter group
as the “unofficial abuse.” With respect to the official
conditions, the plaintiffs argue that the MDC defendants



191a

(1) created the challenged conditions (2) with the intent
to punish. With respect to the unofficial abuse, the plain-
tiffs contend that all the MDC defendants except Zenk'
(1) caused plaintiffs’ injuries through (2) their deliberate
indifference to the risk that such abuse would occur.

12 Plaintiffs “do not seek to hold Defendant Zenk responsible for the
abuses that occurred [iln the AMDAX [SHU] beyond those imposed
as a matter of policy.” Pls.” Mem. Opp. Mot. to Dismiss 41 n.15, ECF
No. 749. In addition, plaintiffs do not assert against Zenk any claims
arising from activities prior to April 22, 2002, the date he became
Warden of the MDC.

¥ The archetypal substantive due process claim for environmental
conditions is a claim against prison officials for failing to protect the
plaintiff against privately inflicted harms. As the Supreme Court
has explained, government actors do not generally have a duty to
protect persons from private harms, but when the government takes
a citizen into its care, such a “duty to assume some responsibility for
his safety and general well-being” arises. DeShaney, 489 U.S. at
200. The “rationale for this principle is simple enough: when the
State by the affirmative exercise of its power so restrains an individ-
ual’s liberty that it renders him unable to care for himself, and at the
same time fails to provide for his basic human needs—e.g., food,
clothing, shelter, medical care, and reasonable safety—it transgress-
es the substantive limits on state action set by the Eighth Amend-
ment and the Due Process Clause.” Id. Accordingly, when a gov-
ernment official is deliberately indifferent to known risks to a pris-
oner’s basic human needs and yet fails to discharge his duty to pro-
tect, he may be held liable under the Substantive Due Process
Clause. See Wolfish, 441 U.S. at 335-36. In this case, plaintiffs al-
lege that the MDC defendants failed to protect them from harms
inflicted by their subordinates—i.e., not private individuals but gov-
ernment employees under their supervision. The logic of Deshaney
and Wolfish applies with just as much force to this kind of claim.
Thus, because a government official may be held liable for his inac-
tion when he is deliberately indifferent to the known risk of private
harms to a prisoner, he may be held liable when he is deliberately
indifferent to a known risk of harm at the hands of his own subordi-
nates. This is not supervisory liability or even liability that arises
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The Complaint states a plausible claim against all of
the MDC defendants for the official conditions. The
plaintiffs allege that Hasty ordered the creation of the
ADMAX SHU and ordered two of his subordinates, Lo-
presti and Cuciti, to design extremely restrictive condi-
tions of confinement for those assigned to it; that Cuciti
and Lopresti created the written policy setting forth the
official conditions; that Hasty and Sherman then ap-
proved and implemented that written policy; and that,
when Zenk replaced Hasty, he approved and implement-
ed the conditions created under Hasty’s watch. These
allegations establish that each defendant was a cause of
the official conditions, and the conditions themselves
permit an inference of punitive intent with respect to
every defendant because every defendant had a hand in
creating or implementing them. See Wolfish, 441 U.S. at
538-39.

The plaintiffs have also stated a claim against all of the
MDC defendants for the unofficial abuse. No one ques-
tions that the abuse constituted a grave risk to plaintiffs’
reasonable safety, and the Complaint plausibly alleges
that all of the defendants were deliberately indifferent
to—that is, subjectively aware of—that risk and yet did
nothing to mitigate it. Indeed, plaintiffs allege that Has-
ty “was made aware of the abuse that occurred through
inmate complaints, staff complaints, hunger strikes, and
suicide attempts,” 124; Zenk and Sherman made rounds
in the ADMAX SHU and were aware of the abusive con-

from the discharge of supervisory responsibilities. The same theory
of liability applies identically to supervisors and subordinates alike:
When an officer is deliberately indifferent to a known risk of any
threat (public or private) to a prisoner’s basic human needs and fails
to act to mitigate that risk, he may be liable.
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ditions there; Lopresti was frequently present in the
ADMAX SHU, regularly reviewed documentation of
some of the abuses, and received numerous complaints
from the Detainees about abuse and mistreatment; Cuciti
made rounds in the ADMAX SHU, reviewed logs created
by the unit, and heard complaints from the Detainees
about the unofficial abuse; and all of the MDC defendants
failed to take steps to rectify the abuse. These specific
factual allegations suffice to raise the reasonable infer-
ence that the MDC defendants had the requisite mens
rea and that their inaction in the face of the unofficial
abuse caused plaintiffs’ injuries.

3. Qualified Immunity

The defendants are not entitled to qualified immunity.
It was clearly established in 2001 that punitive conditions
of confinement could not be imposed upon unconvicted
detainees. Iqbal, 490 F.3d at 169; Turkmen I, 2006 WL
1662663, at *34. See Bell, 441 U.S. at 538; Cuoco v.
Moritsugu, 222 F.3d 99, 106 (2d Cir. 2000). The unique
context of the 9/11 attacks did not render the law unclear.
As the Second Circuit has observed, the “right not to be
subjected to needlessly harsh conditions of confinement”
does “not vary with surrounding circumstances.” Iqbal,
490 F.3d at 159. This right was among those that were
“clearly established prior to 9/11, and [it] remained clear-
ly established even in the aftermath of that horrific
event.” Id. at 160.

The MDC defendants argue that even if the law was
clearly established, they should be granted qualified im-
munity because, in holding the plaintiffs in the ADMAX
SHU, they were following the facially valid orders of
their superiors at the BOP. Specifically, they suggest
that their BOP superiors designated the plaintiffs for re-
strictive confinement, and that they were entitled to as-
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sume that their BOP superiors did so because they sus-
pected the plaintiffs of links to terrorism. Therefore,
they contend, reasonable officers in their position would
not have known that their behavior violated clearly estab-
lished law. But this argument conflicts with the express
allegations in the Complaint' that the harsh confinement
policy was facially discriminatory and that the MDC de-
fendants were informed that law enforcement had no in-
formation linking the plaintiffs to terrorism. According-
ly, I find the argument without merit and deny qualified
immunity.

C. Claim Two: Equal Protection Claims

Plaintiffs bring a Bivens claim for violation of their
equal protection rights under the Due Process Clause of
the Fifth Amendment.”” They contend that defendants
created and implemented the harsh confinement policy
because of their race, religion, and national origin. Spe-
cifically, plaintiffs assert that the harsh confinement poli-

" The defendants contend that the plaintiffs cannot partially incor-
porate the OIG Reports, i.e., that they must incorporate them whole-
sale rather than only to the extent they do not conflict with the alle-
gations of the Complaint. I reject this suggestion. There is a differ-
ence between disputing the words that appear in an incorporated
document (impermissible) and disputing the truth of those words
(permissible). Although plaintiffs could not incorporate the OIG Re-
ports and then allege that they do not say what they plainly say, they
need not incorporate all of the allegations in the Reports for their
truth. See DiFolco v. MSNBC Cable L.L.C., 622 F.3d 104, 111 (2d
Cir. 2010).

15 The availability of a Bivens remedy for violations of the Equal Pro-

tection Clause has been conclusively established. See Davis v.
Passman, 442 U.S. 228 (1979).
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cy was facially discriminatory, as it was expressly di-
rected at Muslim and Arab men."

1. The Elements of the Claim

To prevail at this stage on their equal protection claim,
plaintiffs must plausibly allege that defendants’ (1) dis-
criminatory animus (2) caused plaintiffs’ injuries. Wash-
mgton v. Dawis, 426 U.S. 229, 240 (1976); Hayden v.
Cnty. of Nassau, 180 F.3d 42, 48 (2d Cir. 1999); cf. Hart-
man v. Moore, 547 U.S. 250, 259-61 (2006) (explaining, in
the context of First Amendment retaliatory discharge
claims, that diseriminatory animus is insufficient if the
complained-of adverse action would have occurred any-
way). They may plead discriminatory animus in any of
three ways. First, they may plead that defendants
adopted or implemented a policy that classifies on the ba-
sis of race, religion, or national origin. A “policy is dis-
criminatory on its face if it expressly classifies persons”
on the basis of such an unlawful characteristic. Hayden,
180 F.3d at 48. Second, they may plead that a facially
neutral policy was applied to them in an intentionally dis-
criminatory fashion. Id. Third, they may plead that a
facially neutral policy was motivated by discriminatory
animus and its application resulted in a discriminatory
effect. Id.

Plaintiffs follow the first route, contending that the
harsh confinement policy, which the DOJ defendants
created, expressly dictated that Arab and Muslim non-
citizens should be detained in restrictive conditions. Oral

16 Because the Passaic plaintiffs were not injured by the alleged dis-
crimination—they were held in the general population of the Passaic
Jail and thus cannot claim that they were held in harsher conditions
than they would have been held if not for their race, religion, and/or
national origin—I dismiss their equal protection claims.



196a

Arg. Tr. 59-61, ECF No. 759. They allege that the MDC
defendants then implemented that facially diseriminatory
policy by placing Muslim and Arab noncitizens in the
ADMAX SHU because of their race, religion, and/or na-
tional origin, causing injury to plaintiffs. Accordingly,
plaintiffs must plausibly allege that the DOJ defendants
adopted and the MDC defendants implemented such a
facially diseriminatory policy, which injured the plaintiffs.

2. The Sufficiency of the Allegations

The Complaint alleges that Ashcroft, Mueller, and
Ziglar created, and Hasty, Zenk, Sherman, Lopresti, and
Cuciti implemented, the detention policy, which was ex-
pressly directed at Arab and Muslim men.'” Although
only the harsh confinement policy is challenged here, the
Complaint alleges that each piece of the detention poli-
cy—including the initial arrest, “of interest” treatment,
and application of the hold-until-cleared policy—overtly
targeted Arab and Muslim individuals. Such allegations
“can provide the framework of a complaint, [but] they
must be supported by factual allegations.” Igbal, 556
U.S. at 679. And after careful review of the Complaint,
taking due note of the Supreme Court’s analysis in Igbal,

7 See, e.g., 17 (“Plaintiffs’ and class members’ race, religion, ethnici-
ty, and national origin played a decisive role in Defendants’ decision
to detain them initially and to subject them to punitive and danger-
ous conditions of confinement . .. .”); 1282 (“In subjecting Plaintiffs
and class members to harsh treatment not accorded similarly situat-
ed non-citizens, Defendants . . . singled out Plaintiffs and class mem-
bers based on their race, religion, and/or ethnic or national origin
...7); 148 (“Asheroft, Mueller, and Ziglar’s decision to hold [the
Detainees] for criminal investigation without evidence of any ties to
terrorism was based on their discriminatory notion that all Arabs
and Muslims were likely to have been involved in the terrorist at-
tacks, or at least to have relevant information about them.”).
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I conclude that the facts alleged adequately support the
plaintiffs’ claims against the MDC defendants, but not
against the DOJ defendants.

a. The DOJ Defendants

The Complaint fails to allege facts sufficient to raise a
reasonable inference that Ashcroft, Mueller and Ziglar
created the alleged harsh confinement policy. To be
sure, there are ample allegations that these defendants—
particularly Asheroft and Mueller—classified persons on
the basis of race, religion and national origin for purposes
of arrest and detention. See, e.g., 1140, 41, 43, 44. But
those alleged actions do not constitute equal protection
violations standing alone. For example, Asheroft’s direc-
tion to arrest all male immigration violators between the
ages of 18 and 40 from a Middle Eastern country did not,
in light of the executive branch’s plenary power over im-
migration, amount to an equal protection violation. See
Turkmen I, 2006 WL 1662663, at *41-43; Turkmen 11,
589 F.3d at 550. I have considered whether the discrimi-
natory animus suggested by that direction and the other
allegations—regardless of whether they are actionable in
themselves—may properly be relied on to suggest ani-
mus on the part of Asheroft, Mueller, and Ziglar with re-
spect to the sole equal protection violation alleged, i.e.,
the facially discriminatory harsh confinement policy. But
there is a critical distinction between a decision to round
up violators of the immigration laws and a decision to
treat them harshly once they are in federal custody.
There is no “equal protection right to be free of selective
enforcement of the immigration laws based on national
origin, race or religion.” Turkmen II, 589 F.3d at 542.
Because of the broad powers of the political branches in
the areas of immigration and naturalization, in that one
setting discrimination on grounds of race, religion and



198a

national origin is not invidious. See Reno v. Arab-
American Anti-Discrimination Comm., 525 U.S. 471,
490-91 (1999). There is indeed an equal protection right
to be free of excessively harsh conditions of confinement
on those bases, but I am reluctant to allow allegations of
lawful conduct to support an inference that the DOJ De-
fendants created the facially discriminatory confinement
policy alleged here.

Plaintiffs’ allegations fall short of raising a reasonable
inference that Ashcroft, Mueller, and Ziglar created the
alleged overtly discriminatory harsh confinement policy.
For example, the allegation that the head of the New
York FBI field office thought that national origin and re-
ligion were relevant to the PENTTBOM investigation
requires inference upon inference—that the office head
thought these traits were relevant because of Ashecroft,
Mueller, or Ziglar’s orders and that discrimination with
respect to the PENTTBOM investigation translated into
discrimination with respect to conditions of confine-
ment—and those inferences are very weakly suggested.
Similarly, that Asheroft, Mueller, and Ziglar were aware
that Arab and Muslim noncitizens encountered during
the PENTTBOM investigation were, without individual-
ized assessment, automatically treated as “of interest”
potentially raises an inference these defendants harbored
discriminatory animus. However, because the same alle-
gation is also consistent with a policy to treat everyone
encountered during the PENTTBOM investigation as “of
interest,” this allegation standing alone would be insuffi-
cient to render the plaintiffs’ equal protection claim plau-
sible.

In making this determination, I acknowledge that the
factual allegations before me now are distinguishable
from those alleged in Iqbal, where the Supreme Court
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determined that the plaintiffs failed to state a plausible
claim. 556 U.S. at 683. In Igbal, the plaintiffs alleged
that Asheroft and Mueller designated them as of high in-
terest to the PENTBOMM investigation and held them
in the ADMAX SHU because of discriminatory animus.
Id. at 668-69. However, the only relevant factual allega-
tions plaintiffs made at the time were (1) that Asheroft
and Mueller approved of holding “of high interest” de-
tainees in harsh conditions of confinement until they
were cleared of suspicion and (2) that thousands of Arab
and Muslim individuals were held in harsh conditions of
confinement. Id. at 681. The Court concluded that the
former allegation plausibly suggested only that “the Na-
tion’s top law enforcement officers, in the aftermath of a
devastating terrorist attack, sought to keep suspected
terrorists in the most secure conditions available until the
suspects could be cleared of terrorist activity.” Id. at 683.
And it found that the latter allegation, although con-
sistent with discriminatory animus, was not suggestive of
such animus because “[i]t should come as no surprise that
a legitimate policy directing law enforcement to arrest
and detain individuals because of their suspected link to
the attacks would produce a disparate, incidental impact
on Arab Muslims, even though the purpose of the policy
was to target neither Arabs nor Muslims.” Id. at 682.

Now, however, the plaintiffs have amplified their claim
with more factual allegations. For example, the Com-
plaint alleges that Ashcroft, Mueller, and Ziglar knew
that law enforcement lacked any information tying the
Detainees to terrorism, suggesting that the harsh con-
finement policy was not simply about keeping suspected
terrorists in secure conditions. And plaintiffs allege that
the few individuals initially detained in harsh conditions
who were not Arab or Muslim were cleared quickly or
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moved into the general population without clearance,
demonstrating that at least some non-Arab and non-
Muslim individuals were treated differently than the
MDC Detainees. I find the issue to be a close one, but
after applying the Iqbal pleading standard I conclude
that these allegations, viewed together with all the alle-
gations in the Complaint, do not plausibly suggest that
the DOJ Defendants purposefully directed the detention
of the plaintiffs in harsh conditions of confinement due to
their race, religion or national origin.

b. The MDC Defendants

With respect to Hasty, Zenk, Sherman, Lopresti, and
Cuciti, I conclude that the Complaint raises the reasona-
ble inference that they effectuated the harsh confinement
policy and held the Detainees in restrictive conditions of
confinement because of their race, religion, and/or na-
tional origin. In so determining, I rely upon the allega-
tions set forth above, as well as the allegations that:

e Hasty, Zenk, Sherman, Lopresti, and Cuciti creat-
ed the harsh conditions at the ADMAX SHU and
either personally witnessed or received complaints
about how the MDC Detainees were treated there.
1924-28.

e The Detainees were placed in the ADMAX SHU
without hearings or individualized determinations
of dangerousness. 1168-74.

e Lopresti signed a document that was prepared by
Cuciti, and approved by Hasty and Sherman, which
untruthfully stated that the executive staff at MDC
had classified the “suspected terrorists” as “High
Security” based on an individualized assessment of
their “precipitating offense, past terrorist behavior,
and inability to adapt to incarceration.” 174.
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e Hasty, Sherman, and Lopresti continued to hold
the MDC Detainees in the ADMAX SHU even af-
ter learning that the FBI had not developed any in-
formation to tie them to terrorism. 169.

o Staff verbally abused the MDC Detainees by, for
example, referring to them as terrorists, insulting
their religion, and referring to them as camels.
19109-10. Hasty too referred to the Detainees as
terrorists. 19177, 109.

e Staff refused the MDC Detainees’ requests to keep
the Koran in their cells, to be provided with Halal
food, to be told the time of day so they could pray
at proper times, and to be told the date so that they
could acknowledge Ramadan. 1132-34. They also
frequently interrupted the MDC Detainees’ pray-
ers by banging on cell doors, screaming derogatory
anti-Muslim comments, videotaping them, and tell-
ing them to “shut the fuck up,” among other things.
1136.

In light of these factual allegations, and because there
is no reasonable dispute that the MDC defendants’ con-
duct caused plaintiffs’ injuries, I conclude that the Com-
plaint pleads a plausible equal protection claim against
the MDC defendants.

3. Qualified Immunity

Qualified immunity is unavailable to any of the MDC
defendants. It was clearly established in 2001 that creat-
ing and implementing a policy expressly singling out Ar-
abs and Muslims for harsh conditions of confinement vio-
lates their Fifth Amendment equal protection rights. See
Igbal, 490 F.3d at 174 (“The Plaintiff also alleges that
‘Defendants specifically targeted [him] for mistreatment
because of [his] race, religion, and national origin.” These
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allegations are sufficient to state a claim of animus-based
discrimination that any ‘reasonably competent officer’
would understand to have been illegal under prior case
law.” (quoting Malley v. Briggs, 475 U.S. 335, 341
(1986)); Hayden, 180 F.3d at 48 (stating that racial classi-
fications violate the Equal Protection Clause where moti-
vated by racial animus and having a discriminatory ef-
fect). In addition, insofar as the MDC defendants seek
qualified immunity on the theory that they were follow-
ing facially valid orders, this gets them nowhere; the
Complaint alleges that the harsh confinement policy was
facially discriminatory, not facially valid. The defendants
are not entitled to qualified immunity on plaintiffs’ equal
protection claim.

D. Claims Four and Five: Interference with Com-
munications

The MDC plaintiffs allege that Asheroft, Mueller, and
Ziglar created an explicit policy to limit MDC Plaintiffs’
and class members’ access to the outside world and that
the MDC Defendants implemented that policy in viola-
tion of the First Amendment and Fifth Amendment sub-
stantive due process rights (“communications claims”).'®
19288-96; Pls.” Mem. Opp. Mot. to Dismiss 69, ECF No.
749. These communications restrictions are alleged to
have taken multiple forms: (1) an express policy to hold
them incommunicado until mid-October 2001 despite the

¥ The Complaint also appears to raise a due process claim for de-
fendants’ alleged interference with their right to access the courts.
71294. As plaintiffs’ counsel conceded at oral argument, see Oral Arg.
Tr. at 56, I dismissed that claim in Turkmen I, 2006 WL 1662663, at
*48-49, and I see no reason to revisit that decision. To the extent
plaintiffs press a claim with respect to their right of access to the
courts, it is dismissed.



203a

lack of any basis to believe they had any link to terror-
ism; (2) the MDC guards effectively denied them one-
legal call per week and one social visit per month after
the complete communications blackout was lifted; and
(3) the MDC defendants permitted the video and audi-
otaping of the detainees’ visits with their attorneys, in-
cluding the use of sound recording.

1. Qualified Immunity

When qualified immunity is raised in a motion to
dismiss, court must determine (1) whether the alleged
facts demonstrate that a defendant violated a consti-
tutional right; and, if yes, (2) whether this constitutional
right was clearly established at the time of the challenged
action. Saucier, 533 U.S. at 201. As discussed above,
following the Supreme Court’s decision in Pearson v.
Callahan, 555 U.S. 223 (2009), courts have discretion to
elect which prong of the qualified immunity inquiry to
consider first. See Pearson, 555 U.S. at 236 (“The judges
of the district courts ... should be permitted to exercise
their sound discretion in deciding which of the two
prongs of the qualified immunity analysis should be
addressed first in light of the circumstances in the
particular case at hand.”). When a court grants im-
munity at step two of the qualified-immunity analysis, it
is within its discretion to decline to address the consti-
tutionality of the defendants’ conduct. Pearson identified
a number of factors that might influence a court to
exercise its discretion not to reach the constitutional
question: (1) the constitutional violation question “is so
factbound that the decision provides little guidance for
future cases”; (2) “it appears that the question will soon
be decided by a higher court”; (3) deciding the con-
stitutional question requires “an uncertain interpretation
of state law”; (4) “qualified immunity is asserted at the
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pleading stage” and “the precise factual basis for the ...
claim ... may be hard to identify”; (5) tackling the first
element “may create a risk of bad decisionmaking” due to
inadequate briefing; (6) discussing both elements risks
“bad decisionmaking” because the court is firmly
convinced the law is not clearly established and is thus
inclined to give little thought to the existence of the
constitutional right; or (7) the doctrine of “constitutional
avoidance” suggests the wisdom of passing on the first
constitutional question because “it is plain that a
constitutional right is not clearly established but far from
obvious whether in fact there is such a right.” 555 U.S. at
236-42.

a. The Initial Communications Blackout

The inquiry into whether a particular right is clearly
established for purposes of qualified immunity looks to
“whether it would have been clear to a reasonable officer
that his conduct was unlawful in the situation he con-
fronted,” Saucier, 533 U.S. at 202. This is a context-
specific inquiry. The question, therefore, is whether an
officer could believe it was objectively reasonable—in
light of the specific context—to impose a complete com-
munications ban where, as here, the officers have no ba-
sis to form any individualized suspicion that any detainee
has any connection to terrorism.

No court has considered whether—in exigent circum-
stances analogous to those present here—access to tele-
phones or to outside persons can be curtailed for persons
detained for civil immigration violations. As plaintiffs’
counsel conceded during oral argument, in the abstract it
is (and was in 2001) hard to draw the line between com-
munications restrictions that are constitutional and those
that are not. See Oral Arg. Tr. at 49-52. For example,
counsel agreed that it may be permissible to impose an



205a

“emergency lockdown ... for a day,” but argued that it is
clearly established that such a lockdown is unconstitu-
tional when imposed for a longer period. Oral Arg. Tr. at
51. I disagree. Even assuming a lengthier blackout
crossed the threshold from permissible to impermissible
conduct, I cannot agree that this was so clearly estab-
lished that qualified immunity is unavailable."

In reaching this conclusion, I take guidance from the
Second Circuit’s decision in Iqbal, 490 F.3d at 143, re-
garding the significance of the post-9/11 context. Specifi-
cally, the court stated that most of the rights asserted
here “do not vary with the surrounding circumstances.”
Id. at 159. That category of rights, the court observed,
includes “the right not to be subjected to needlessly
harsh conditions of confinement, the right to be free from
the use of excessive force, and the right not to be sub-
jected to ethnic or religious discrimination.” Id. On the
other hand, “the gravity of the situation” in the aftermath
of the attacks caused the Second Circuit to “recognize
that some forms of governmental action are permitted in
emergency situations that would exceed constitutional
limits in normal times.” Id. The court suggested as an
example the Fourth Amendment right to be free from
unreasonable searches. Whereas a detainee’s “right not
to be needlessly harassed and mistreated in the confines
of a prison cell by repeated strip and body-cavity search-
es” and “the right to be free from excessive force and not
to be subjected to ethnic or religious discrimination” are
not diminished by exigent circumstances, the court ob-

T acknowledge that I saw this issue differently in Turkmen I, 2006
WL 1662663, at *26; however, taking cues both from the Second Cir-
cuit’s decision in Iqbal, 490 F.3d at 159, and the briefing and oral ar-
gument on this motion, I have revisited these earlier conclusions.
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served that those circumstances might justify an other-
wise impermissible warrantless entry into a home. Id. at
159-60.

In addition to its potential effect on the lawfulness of
government conduct, the Second Circuit held that the
post-9/11 context has an important bearing on whether
law enforcement officers might be justified in believing,
however incorrectly, that their actions were lawful. Id. at
160. Specifically, in reversing on qualified immunity
grounds my decision upholding plaintiffs’ procedural due
process claim, the court referred to the national security
concerns at the time in determining that the procedural
due process right was not firmly established:

[Ulncertainty in existing case law is heightened by
the fact that, even on the facts alleged in the com-
plaint, which specified that the “of high interest”
designation pertained to the Government’s post-
9/11 terrorism investigation, the investigation lead-
ing to the Plaintiff’s separation from the general
prison population could be reasonably understood
by all of the Defendants to relate to matters of na-
tional security, rather than an ordinary criminal in-
vestigation. Prior to the instant case, neither the
Supreme Court nor our Court had considered
whether the Due Process Clause requires officials
to provide ordinary administrative segregation
hearings to persons detained under special condi-
tions of confinement until cleared of connection with
activities threatening national security. Cf. [M1itch-
ell v.] Forsyth, 472 U.S. [511] at 534-35 [(1985)]
(granting Attorney General qualified immunity for
warrantless wiretapping for national security pur-
poses despite prohibitions of warrantless wiretap-
ping in criminal context).
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Id. at 167.

Assuming arguendo that plaintiffs had a right to make
phone calls and to be in contact with persons outside the
detention facility, and that the right was violated, I con-
clude that officers of reasonable competence could none-
theless have disagreed about whether their conduct vio-
lated that right in light of national security concerns in
the aftermath of the 9/11 attacks. Considering the con-
text and the lack of clear case law from the Supreme
Court and the Second Circuit, reasonable officers could
believe that such a policy—though crude and over-
broad—was permissible. Accordingly, I find qualified
immunity on these claims for all Defendants.*

b. The Interference with Access to Families
and Friends

It was not clearly established in September of 2001
that social calls and visits could not be carefully restrict-
ed, as a matter of policy, for inmates and detainees in
administrative segregation. See Overton v. Bazzetta, 539
U.S. 126, 133 (2003) (Michigan’s severely restrictive visit-
ation program did not violate the Constitution because it
constituted “a proper and even necessary management
technique to ensure compliance with the rules of inmate

# T do not reach the merits of whether Plaintiffs’ allegations of an
express policy to hold the plaintiffs incommunicado states a claim
under the First and Fifth Amendments. As discussed above, I am
not required to. Moreover, I am mindful of the Supreme Court’s
admonition in Camreta v. Greene, 131 S. Ct. 2020 (2011), that lower
courts should “think hard, and then think hard again” before unnec-
essarily deciding the merits of a constitutional issue. Id. at 2032. In
light of the lack of guidance from the Second Circuit and the Su-
preme Court on constitutional restrictions on communication rights
of pretrial detainees, I conclude that it is appropriate to decline to
reach the constitutional question.
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behavior, especially for high-security prisoners who have
few other privileges to lose.”).? This conclusion is not
changed even assuming, as I must, that the restrictions
were imposed here without any individualized assess-
ment of the need for them or suspicion of any connection
to terrorism. Even if it were clearly established that the
measures alleged here could not be taken lawfully in the
absence of individualized intelligence linking each detain-
ee to a security threat, reasonable officers could have
concluded otherwise.

The frequency of attorney visits is governed by a
regulation stating that “The Warden generally may not
limit the frequency of attorney visits.” 28 C.F.R.
§543.13(b) (emphasis added). The regulation permits the
warden to “set the time and place for visits” and to “make
exceptions according to local conditions or for an emer-
gency situation demonstrated by the inmate or visiting
attorney.” I owe substantial deference to the institution’s
interpretation of the regulation. See Bell, 441 U.S. at 547
(“Prison administrators therefore should be accorded
wide-ranging deference in the adoption and execution of
policies and practices that in their judgment are needed

1 Several district courts in the Second Circuit have since held that
various types of restrictions on inmate social contacts do not violate
the Constitution. See, e.g., Griffin v. Cleaver, 2005 WL 1200532, at
*6 (D. Conn. 2005) (inmate had “no constitutional right to telephone
use, social visits and commissary privileges”); Allah v. Poole, 506 F.
Supp. 2d 174, 184-85 (W.D.N.Y. 2007) (not clearly established that a
prison could not forbid inmates from speaking languages other than
English); Zimmerman v. Burge, 2008 WL 850677, at *3 (N.D.N.Y.
March 28, 2008) (denial of contact visits for drug-addicted inmate for
indefinite period of time exceeding two and one-half years bore ra-
tional relationship to legitimate penological interests and therefore
did not violate Eighth Amendment).
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to preserve internal discipline and to maintain institu-
tional security.”). In light of these considerations, and
given the breadth of the discretion conferred by the
regulation and the lack of case law interpreting the term
“generally,” I conclude that the alleged limitations on the
frequency of attorney visits and phone calls did not vio-
late clearly established law. See Schick v. Apker, 2009
WL 2016933, at *9 (S.D.N.Y. March 5, 2009) (collecting
pre-2001 cases); Smith v. O’Connor, 901 F. Supp. 644,
648 (S.D.N.Y. 1995) (while inmate has constitutional right
of access to counsel, this access need not be more than
“reasonable”); Bellamy v. McMickens, 692 F. Supp. 205,
214 (S.D.N.Y. 1988) (no constitutional violation where
plaintiff “does not allege that he was denied absolute ac-
cess to his counsel by the restrictions on his phone calls,
but rather that he was delayed in communicating with his
attorney”) (citing Lock v. Jenkins, 464 F. Supp. 541, 551
(N.D. Ind. 1978) (provision of weekly calls with counsel
was sufficient to satisfy Constitution)).

Even though “[a] prison inmate’s rights to communi-
cate with family and friends are essentially First
Amendment rights,” Morgan v. LaVallee, 526 F.2d 221,
225 (2d Cir. 1975), the uncertain contours of those rights,
taken together with the national security concerns that
permeated the context, sufficed to raise a legitimate
question among government officials as to whether the
First Amendment required the prison officials to afford
the Detainees greater access to legal and social calls. Iq-
bal, 490 F.3d at 167-68. Accordingly, I find that there is
qualified immunity for all Defendants for these claims.

c. Video-taping attorney visits
The most troubling strand of the interference-with-

communications claim is the plaintiffs’ allegation that the
guards overheard or recorded attorney-client telephone
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calls and meetings. With some reluctance, I nonetheless
conclude that it was insufficiently clear that civil immi-
gration detainees’ discussions with their attorneys may
not be subject such monitoring under any circumstances,
and that qualified immunity is therefore available. Plain-
tiffs point to no case law from the Second Circuit or the
Supreme Court—nor can I find any—that renders it
clear that such a policy violates federal constitutional
rights. In so holding, I am mindful that there is no need
for precedents exactly on point in order for a right to be
clearly established. See Hope v. Pelzer, 536 U.S. 730, 739
(2002) (holding that a constitutional right is clearly estab-
lished, if “its contours [are] sufficiently clear that a rea-
sonable official would understand that what he is doing
violates that right.”). Rather, it is sufficient if, in light of
the pre-existing law, “the unlawfulness [is] apparent.”
Id. (internal citations and quotation marks omitted); see
also Ashcroft v. al-Kidd, 131 S. Ct. 2074, 2083 (2011)
(“We do not require a case directly on point . ..”).

Plaintiffs point out that the recording of inmates’
meetings with attorneys is prohibited by 28 C.F.R.
§543.13(e), but “[olfficials sued for constitutional viola-
tions do not lose their qualified immunity merely because
their conduct violates some statutory or administrative
provision.” Dawis v. Scherer, 468 U.S. 183, 194 (1984).
The claim for damages here asserts a violation of the
First and Fifth Amendments, not §543.13(e), and it was
not clearly established that video and auditory recordings
of attorney visits with civil immigration detainees offends
the Constitution. But see Lonegan v. Hasty, 436 F.
Supp. 2d 419, 422 (E.D.N.Y. 2006) (denying qualified im-
munity because the regulation at issue “was in effect dur-
ing the time period at issue and remains in effect at pre-
sent,” rendering the prohibition clearly established); Ma-
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lik v. Hershberger, 1995 WL 135558, at *7 (S.D.N.Y.
March 29, 1995) (clearly established that guards could
not “aurallly] monitor ... an attorney-client conversa-
tion”). Here again, I conclude that the context of the al-
leged claims has a legitimate impact on the range of con-
duct that prison officials could reasonably have believed
was justified in the interests of national security. Iqbal,
490 F.3d at 167.%

F. [sic] Claim Three: Interference with Religious
Practice

The plaintiffs® allege that the DOJ defendants’ crea-
tion and the MDC defendants’ implementation of the
harsh confinement policy violated their free exercise
rights under the First Amendment. Specifically, they
contend that the defendants intentionally burdened the
exercise of their religion by (1) subjecting them to verbal
and physical abuse; (2) denying them Halal food; (3) re-
fusing to let them keep a Koran in their cells; and (4) in-
terfering with their daily prayer requirements. They as-
sert this claim against all defendants.

1. The Availability of a Bivens Remedy
In Igbal, the Supreme Court assumed without decid-
ing that a Bivens claim is available to remedy a depriva-
tion of a prisoner’s free exercise rights, but the Court’s
opinion suggested skepticism on the issue. Defendants

% Because I find that qualified immunity is available, I need not de-
cide whether a Bivens remedy is available for these communications-
based claims.
# Sachdeva and Bajracharya do not assert this claim at all, and
Turkmen asserts this claim only against the DOJ defendants.
2 The Court wrote as follows on the subject:
Because implied causes of action are disfavored, the Court has
been reluctant to extend Bivens liability “to any new context
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contend that a damages remedy under Bivens is not
available, and thus I must first decide whether to extend
Bivens to this new context.

Biwens held that the Fourth Amendment implied a
damage remedy against an officer who violated it.
Bivens, 403 U.S. at 389. The remedy was extended by
Dawvis v. Passman, 442 U.S. 228 (1979) to a former con-
gressional employee’s claim under the equal protection
component of the Fifth Amendment Due Process Clause
based on her employer’s sex discrimination, and again by
Carlson v. Green, 446 U.S. 14 (1988), to a federal prison-
er’s Eighth Amendment claim based on deliberate indif-
ference to his medical needs. But in the 24 years “[s]ince
Carlson, the Court has had to decide in several different
instances whether to imply a Bivens action. And in each
instance it has decided against the existence of such an
action.” Minnect v. Pollard, 132 S. Ct. 617, 622 (2012).
Moreover, two members of the Court have repeatedly
described Bivens as “a relic of the heady days in which
this Court assumed commonlaw powers to create causes

or new category of defendants.” That reluctance might well
have disposed of respondent’s First Amendment claim of reli-
gious discrimination. For while we have allowed a Bivens ac-
tion to redress a violation of the equal protection component
of the Due Process Clause of the Fifth Amendment, we have
not found an implied damages remedy under the Free Exer-
cise Clause. Indeed, we have declined to extend Bivens to a
claim sounding in the First Amendment. Bush v. Lucas, 462
U.S. 367, 103 S.Ct. 2404, 76 L.Ed.2d 648 (1983). Petitioners do
not press this argument, however, so we assume, without de-
ciding, that respondent’s First Amendment claim is actionable
under Bivens.

Igbal, 556 U.S. at 675 (some citations and internal quotation marks
omitted).
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of action by constitutional implication,” which they would
end by limiting the Bivens damages remedy “to the pre-
cise circumstances” of the three cases in which it was im-
plied. Id. at 626 (quoting Corr. Servs. Corp. v. Malesko,
534 U.S. 61, 75 (2001) (Scalia, J., concurring) (internal
quotation marks omitted). Nevertheless, for the reasons
discussed below, I hold that Bivens should be extended to
afford the plaintiffs a damages remedy if they prove the
alleged violation of their free exercise rights.

For new contexts in which a Bivens remedy has not
yet been recognized, deciding the question involves a
two-part inquiry: (1) is there an alternative remedial
scheme available to the plaintiffs?; and (2) are there
“special factors” that “counsel hesitation” in creating the
remedy? Arar v. Ashcroft, 585 F.3d 559, 563 (2d Cir.
2009) (en banc). I answer both questions in the negative.

There is no remedy for the violation of plaintiffs’ free
exercise rights in the absence of a Bivens claim. The de-
fendants do not contend otherwise. To the contrary, they
argue that Congress deliberately chose not to create one.
Specifically, they contend that the Immigration and Na-
tionality Act (the “INA”) is a comprehensive remedial
scheme for the “interest at issue,” Ashcroft’s Mem. of
Law Support Mot. to Dismiss 6, ECF No. 736, presuma-
bly referring, at least in part, to the interest in not being
subjected to deliberate interference with respect to reli-
gious practices. Defendants then admit that the INA af-
fords no remedy for the deprivation of that interest. This
decision not to provide plaintiffs with a monetary reme-
dy, the argument concludes, means Congress wanted the
judiciary to refrain from extending the Bivens remedy
into this setting.

This argument, which parallels the Second Circuit’s
reasoning in Arar, does not work in this setting. Arar
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had been ordered removed by the INS, and the Deputy
Attorney General determined that his removal to Syria,
where he was tortured, was consistent with the Conven-
tion Against Torture. Arar, 585 F.3d at 586. The Second
Circuit observed that the provision by Congress of a
comprehensive and intricate statutory scheme for review
of orders of removal, including review of the govern-
ment’s designation of a particular destination country,
would ordinarily® warrant the conclusion that another
remedy for the wrongful delivery of Arar to the Syrians,
1.e., a Bivens damage remedy, is unwarranted. Id. at
572-73.

The plaintiffs in this case do not complain about their
deportations. They are complaining about their treat-
ment before they were deported. “Although ... the INA
provides a comprehensive regulatory scheme for manag-
ing the flow of immigrants in and out of the country, it is
by no means a comprehensive remedial scheme for con-
stitutional violations that occur incident to the admin-
istration of that regulatory scheme.” Turkmen I, 2006
WL 1662663, at *29 (emphases in original).

Most importantly, the plaintiffs are not complaining
simply about facially neutral BOP policies that substan-
tially burden their free exercise of religion. If they were,
I might conclude that their “full access to remedial mech-
anisms established by the BOP, including suits in federal
court for injunctive relief ... and grievances filed
through BOP’s Administrative Remedy Program,”

% Since the government actively prevented Arar from availing him-
self of that statutory scheme, the Second Circuit did not rest its deci-
sion on this ground. Rather, proceeding to the second step of the
analysis, it concluded that there were special factors counseling hesi-
tation before extending the Bivens remedy. Arar, 585 F.3d at 573.
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Malesko, 534 U.S. at 62, provides sufficiently meaningful
redress to preclude the implication of a Bivens damages
remedy. But the plaintiffs allege a series of acts that
were directed only at them (and the class of detainees
they seek to represent) with the specific intent to deny
them the right to practice their religion. They have sued
the individuals who they allege engaged in those acts,
and there is no scheme—statutory or regulatory, com-
prehensive or otherwise—for a person detained in a fed-
eral facility to seek any remedy from an officer for inten-
tionally and maliciously interfering with his right to prac-
tice his religion. The precise purpose of the Bivens dam-
ages remedy is to deter individual officers from engaging
in such unconstitutional conduct. FDIC v. Meyer, 510
U.S. 471, 485 (1994). In short, for these plaintiffs, as for
Bivens himself and the plaintiff in Passman, “‘it is dam-
ages or nothing.”” Passman, 442 U.S. at 245 (quoting
Bwens, 403 U.S. at 410 (Harlan, J., concurring in judg-
ment)).?

The second inquiry in determining whether a Bivens
claim should be implied is whether special factors counsel

% Because Bush v. Lucas may be the source of the Supreme Court’s
apparent hesitation regarding the availability of a Bivens remedy to
a First Amendment claim, see Igbal, 556 U.S., at 675 (citing Lucas,
462 U.S. 36 (1983)), I have examined the case carefully, but I remain
confident that the remedy is available here. Lucas involved an aero-
space engineer’s effort to seek a Bivens remedy for a free speech
claim even though he had already obtained a remedy under a federal
workplace protection statute. The key to the Court’s refusal to find
an implied damages remedy under the Free Exercise Clause was the
fact that Congress had already provided “comprehensive procedural
and substantive provisions giving meaningful remedies against the
United States.” Lucas, 462 U.S. at 368. There are no analogous al-
ternative remedies available to the plaintiffs here.
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hesitation before doing so. Arar makes abundantly clear
that “‘[s]pecial factors’ is an embracing category,” and
that it takes very little for a particular factor to counsel
sufficient hesitation to preclude the Bivens remedy. Ar-
ar, 585 F.3d at 573-74 (“Hesitation is a pause, not a full
stop, ... and to counsel is not to require.”). As a result,
federal officials seeking to fend off extensions of the
Biwens remedy into other contexts face a “remarkably
low” threshold. Id. at 574. Yet I conclude the officers
here have failed to cross it.

Among the special factors that have counseled suffi-
cient hesitation to foreclose the extension of Bivens are
“military concerns; separation of powers; the comprehen-
siveness of available statutory schemes; national security
concerns; and foreign policy considerations.” Id. at 573
(citations omitted). The defendants here contend that
the national security concerns implicated by the Septem-
ber 11 attacks and their aftermath counsel hesitation in
implying a Bivens remedy for the violation of the detain-
ees’ right to free exercise of religion, and thus preclude
me from doing so.

Though the argument has some merit, it does not cov-
er as much ground as the defendants want it to. As dis-
cussed above, the Second Circuit recognized in Iqbal that
national emergencies like the September 11 attacks not
only furnish the occasion for the full exercise of govern-
ment power, but may enlarge that power as well. 490
F.3d at 159-60. Thus, though the government ordinarily
detains and commences removal proceedings in further-
ance of immigration policies, I previously held in this case
that its use of that authority in furtherance of an ulterior
motive to hold the detainees until they were cleared of
suspicions of terrorism was a lawful (even if rarely used)
exercise of its existing power. Turkmen I, 2006 WL
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1662663, at *1. And that existing power can be enlarged
by a national security emergency; for example, as Judge
Newman observed in Iqbal, the exigent circumstances
created by such an emergency “might justify governmen-
tal action that would not otherwise be permitted” under

the Fourth Amendment. Iqbal, 490 F.3d at 159.

But context matters, and the right of a person de-
tained in an American prison not to be subjected to mali-
cious mistreatment by federal officers that is specifically
intended to deprive him of his right to free exercise of his
religion was not diminished by the September 11 attacks.
Id. at 159-60. Moreover, the defendants have not even
attempted to explain why the availability of a damages
remedy if the plaintiffs prove their claim would adversely
impact our national security even in the slightest. Intui-
tion suggests the opposite: if an American jury finds that
federal officers deprived detainees of the Koran and Hal-
al food, refused to tell them the correct time of day, and
banged on their cell doors while screaming profanities
and anti-Muslim epithets, all for the specific purpose of
interfering with their exercise of their Muslim faith, one
would think our national security interests would only be
enhanced if the world knew that those officers were held
liable for the damages they caused.

In sum, the Supreme Court’s treatment of this issue in
Igbal indeed suggests the “unsettling possibility” that
individuals have no right “to pursue a damages claim for
intentional, religiously-based mistreatment at the hands
of the federal government.” James F. Pfander, Iqbal,
Bivens, and the Role of Judge-Made Law in Constitu-
tional Litigation, 114 Penn St. L. Rev. 1387, 1400 (2010).
However, because both of the prerequisites for an exten-
sion of Bivens have been met, I reject that outcome here
and hold that the remedy is available.
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2. The Elements of the Claim

Plaintiffs allege that the defendants created and im-
plemented the harsh confinement policy with the express
intention of burdening their right to practice their reli-
gion. Accordingly, they must plead that defendants, with
the (1) intent to suppress their religious practices, (2)
burdened those practices.” See Church of the Lukumi
Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993).
However, if such a burden advances interests of the
highest order and is narrowly tailored in pursuit of those
interests, no claim will lie. Id. at 546.

3. The Sufficiency of the Allegations
a. The DOJ Defendants

As with their equal protection claim, plaintiffs’ free
exercise claim against the DOJ defendants is premised
upon the DOJ defendants’ creation of a facially constitu-
tional policy that was implemented unconstitutionally.
Specifically, plaintiffs appear to contend that the DOJ
defendants created the harsh confinement policy with the
intent to suppress the Detainees’ religious practices and
that this policy, when implemented by the MDC defend-
ants, did ultimately cause such a burdening of the exer-
cise of their religion.”

T When a meutral prison policy impinges on inmates’ fundamental
constitutional rights, the policy is valid if it is “reasonably related to
legitimate penological interests.” Turner v. Safley, 482 U.S. 78, 89
(1987); accord O’Lone v. Estate of Shabazz, 482 U.S. 342, 349 (1987);
Benjamin v. Coughlin, 905 ¥.2d 571, 574 (1990). However, because
wmtentional burdening of religious practices is involved here, the
Turner v. Safley standard does not apply.

% Tt may be possible to state a free exercise claim against govern-
ment officials who cause a burden on a plaintiff’s free exercise of his
religion not with the specific intent to burden that exercise but with
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The Complaint fails to plausibly plead that the DOJ
defendants intended to burden the plaintiffs’ free exer-
cise of their religion. As with plaintiffs’ substantive due
process claim, this claim appears to rest on an argument
that, because their policy was implemented unconstitu-
tionally, they must have intended that result. Thus, for
the same reasons set forth in my discussion of the sub-
stantive due process claim, I conclude that the DOJ de-
fendants’ failure to specify that their policy be imple-
mented lawfully does not raise the reasonable inference
that they intended for the policy to be implemented un-
lawfully. Accordingly, I dismiss the free exercise claim
against the DOJ defendants.

b. The MDC Defendants

The MDC defendants are alleged to have implemented
policies (e.g., forbidding the MDC Detainees from keep-
ing any items, including the Koran, in their cells) that
burdened the exercise of their religion. They are also al-
leged to have failed to stop MDC guards from engaging
in abusive conduct unsanctioned by express policy (e.g.,
verbal and physical abuse) that further burdened the De-
tainees’ religious practices. The Complaint contends that
the MDC defendants engaged in such conduct with the
intent to suppress the MDC Detainees’ religious practic-
es.

the more general intent to subject people of a particular religion to
an adverse action on the basis of that religion. See Igbal, 556 U.S. at
676 (assuming that intentional discrimination with respect to place-
ment in the ADMAX SHU burdens free exercise rights) (citing
Lukuwmi, 508 U.S. at 540-41); cf. McDaniel v. Paty, 435 U.S. 628
(1978). This kind of more general religious discrimination claim does
not appear to be advanced by the plaintiffs in this case, and I thus do
not consider whether the Complaint might adequately plead such a
claim.
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With respect to the abusive conduct unsanctioned by
express policy, the plaintiffs have adequately pleaded
that the MDC defendants were deliberately indifferent to
the known risk that their subordinates, MDC prison
guards, would violate the Detainees’ free exercise rights.
Indeed, as with the First and Fifth Amendment claims
discussed above, the Complaint adequately alleges that
the MDC defendants were aware of the abusive conduct
of the MDC guards. See 1124-28. None of the MDC de-
fendants contest—and it cannot be reasonably contest-
ed—that this policy of inaction satisfies the strict scruti-
ny required under Lukumi. See 508 U.S. at 546. And
defendants’ inaction in the face of such outrageous abuse
suffices, at this stage, to render plausible plaintiffs’ alle-
gation that the MDC defendants intended to suppress
their religious practices and that the MDC defendants’
misconduct caused the plaintiffs’ injuries. With respect
to the burdens imposed as a matter of express policy, no
question exists that defendants’ actions caused the inju-
ries alleged and, as already established, the Complaint
adequately pleads intent. Finally, while it is possible that
these challenged restrictions may in fact be narrowly tai-
lored to a sufficiently important interest, this is not obvi-
ous on the face of the Complaint and defendants must
await discovery to so prove. See Iqbal, 490 F.3d at 173-
74.

4. Qualified Immunity

I reject the MDC defendants’ argument that they are
entitled to qualified immunity. The plaintiffs’ right to a
reasonable opportunity to worship has long been clearly
established. See, e.g., Cruz v. Beto, 405 U.S. 319, 322
(1972) (“If Cruz was a Buddhist and if he was denied a
reasonable opportunity of pursuing his faith comparable
to the opportunity afforded fellow prisoners who adhere
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to conventional religious precepts, then there was palpa-
ble discrimination by the States against the Buddhist re-
ligion”); see also Salahuddin v. Coughlin, 993 F.2d 306,
308 (2d Cir. 1993) (holding that it is “well established that
prisoners have a constitutional right to participate in
congregate religious services.”). And if the well-pleaded
allegations of intentional interference with the plaintiffs’
religious practices are proven, no officer could reasona-
bly believe that the conduct at issue was lawful. Accord-
ingly, I conclude, as did the Second Circuit in Igbal, that
the plaintiffs’ allegations in claim three “suffice to pre-
clude a qualified immunity defense at this stage of the
litigation.” 490 F.3d at 173.%

E. [sic] Claim Six: Unreasonable Strip Searches
(Fourth Amendment)*

The MDC plaintiffs also bring Fourth Amendment
claims against the MDC defendants for subjecting them
to unreasonable strip searches.®’ 11297-302. They allege
that they were strip-searched repeatedly and unneces-
sarily, in a humiliating and unreasonable manner.

# Tt bears emphasis that the qualified immunity defense to this claim
and the others as well may need to be revisited as the case progress-
es. I assume, as I must at this stage, the truth of the plaintiffs’ fac-
tual allegations. At later stages, more will be required of the plain-
tiffs, and if only some of their allegations are properly supported by
admissible evidence, the qualified immunity defense may be availa-
ble. See, e.g., Coley v. Smith, 441 F. App’x. 627, 629 (11th Cir. 2011)
(failure to provide Muslim inmate with exact food he requested for
Eid-ul-Fitr feast on correct day did not violate clearly established
law).

% Plaintiffs also allege in Claim Six that the strip searches violated
their right to substantive due process. That aspect of the claim is
discussed above in tandem with Claim One.

31 Only Benatta and Hamouda assert this claim again Zenk.
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1. Elements of the Claim

In order to state a claim that the MDC defendants
subjected them to unreasonable strip searches in viola-
tion of the Fourth Amendment, the plaintiffs must plead
that the MDC defendants (1) caused them to be strip
searched and (2) that the strip searches were not reason-
ably related to legitimate penological interests. See
Covino v. Patrissi, 967 F.2d 73, 78 (2d Cir. 1992); Iqbal,
490 F.3d at 172. A search conducted in an unreasonable
manner is not reasonably related to legitimate penologi-
cal interests. See Schmerber v. California, 384 U.S. 757,
768 (1966).

2. Sufficiency of the Allegations

The Complaint alleges that the searches were con-
ducted to punish and humiliate, without any penological
justification. The MDC plaintiffs allege that they were
strip searched every time they were removed from or re-
turned to their cells, including after non-contact legal and
social visits, and were subject to random strip searches
even while in their cells. They also allege that they were,
for example, strip searched multiple times in a row—
even though they had no opportunity to acquire anything
between the strip searches—and verbally abused and
videotaped during the strip searches. The Complaint al-
leges that these searches were conducted pursuant to a
facially unconstitutional policy created and implemented
by the MDC defendants.

The Complaint states an unreasonable search claim
against all of the MDC defendants. The defendants are
alleged to have created a policy that, by its terms, man-
dated searches that were untethered to any legitimate
penological purpose, see Hodges v. Stanley, 712 F.2d 34,
35 (2d Cir. 1983) (holding that consecutive body cavity
searches of inmates are unreasonable); Covino, 967 F.2d
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at 80 (searches used to harass and punish inmate are un-
reasonable); Bono v. Saxbe, 620 F.2d 609, 617 (7th Cir.
1980) (strip searches of inmates after non-contact visits
are unreasonable unless there is some risk that contra-
band will be smuggled into prison), and performed in a
humiliating manner, cf. Schmerber, 384 U.S. at 768. Ac-
cording to the Complaint, Hasty and Zenk ordered the
creation of an unreasonable and punitive strip search pol-
icy, and Cuciti, with the help of Sherman and Lopresti,
developed the specific policy. The MDC defendants do
not challenge the plausibility of these allegations, and
they clearly suffice to plead that each of the MDC de-
fendants’ own actions caused the unreasonable strip
searches alleged.

3. Qualified Immunity

The allegations against the MDC defendants state a
violation of clearly established Fourth Amendment law.
It was clearly established at the time that a strip search
policy designed to punish and humiliate was not reasona-
bly related to a legitimate penological purpose and thus
violated the Fourth Amendment, and no reasonable of-
ficer could have believed that the policy alleged was con-
stitutional. See Iqbal, 490 F.3d at 173 (“It was clearly
established that . . . strip and body-cavity searches be ra-
tionally related to legitimate government purposes.”);
Hodges, 712 F.2d at 35.

F. [sic] Claim Seven: Conspiracy to Violate Civil
Rights
Plaintiffs’ final claim is brought under 42 U.S.C.
§1985(3), which prohibits conspiracy “for the purpose of
depriving ... any person or class of person of the equal
protection of the laws,” and provides a private cause of
action against the alleged conspirators. The plaintiffs
allege that the DOJ defendants and, separately, the
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MDC defendants conspired together to hold them in the
harsh conditions of confinement discussed herein in viola-
tion of their equal protection rights.*

1. Elements of the Claim

To make out a claim under Section 1985, plaintiffs
must plead and prove four elements: “(1) a conspiracy;
(2) for the purpose of depriving, either directly or indi-
rectly, any person or class of persons of equal protection
of the laws, or of equal privileges and immunities under
the laws; (3) an act in furtherance of the conspiracy;
(4) whereby a person is either injured in his person or
property or deprived of any right of a citizen of the Unit-
ed States.” Muian v. Donaldson, Lufkin & Jenrette Sec.
Corp., 7 F.3d 1085, 1087 (2d Cir. 1993). The conspiracy
must be motivated by some class-based animus. Iqgbal,
490 F.3d at 176 (citing Griffin v. Breckenridge, 403 U.S.
88, 102 (1971)).

2. Sufficiency of the Allegations
For the reasons set forth above, the plaintiffs plausi-
bly plead that Hasty, Zenk, Sherman, Lopresti, and Cu-
citi implemented the facially discriminatory harsh con-
finement policy and the interference with their free exer-

% The defendants challenge whether this statute is applicable to
them as federal officials in their individual capacities. The Second
Circuit has held that, although it was not clearly established in 2001
that Section 1985 prohibited conspiracies among federal officials,
“federal officials could not reasonably have believed that it was legal-
ly permissible for them to conspire with other federal officials to de-
prive a person of equal protection of the laws” where the officials’
behavior “would violate the equal protection clause.” Iqbal, 490 F.3d
at 176. The defendants were thus on notice in 2001 that an allegation
of conspiracy could arise from their alleged treatment of the plain-
tiffs.
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cise of their religion, all as alleged in Claims One, Two,
Three, and Six. The same allegations state a claim for a
conspiracy motivated by class based animus and, accord-
ingly, I conclude plaintiffs’ §1985(3) claim is plausibly
pleaded as against these MDC Defendants only. See Iq-
bal, 490 F.3d at 177.

3. Qualified I'mmunity

Defendants also suggest that they are entitled to qual-
ified immunity because in 2001 it was not clearly estab-
lished that Section 1985 applied to federal officials. As
the Second Circuit has already explained, however, al-
though it may not have been clearly established in 2001
that §1985 prohibited conspiracies among federal offi-
cials, “federal officials could not reasonably have believed
that it was legally permissible for them to conspire with
other federal officials to deprive a person of equal protec-
tion of the laws.” Id. at 176. “[T]he proper inquiry is
whether the right itself—rather than its source—is clear-
ly established.” Russo v. City of Bridgeport, 479 F.3d
196, 212 (2d Cir. 2007) (emphases in original). According-
ly, qualified immunity is inappropriate.

CONCLUSION

For the reasons set forth above, defendants’ motions
to dismiss are denied in part and granted in part. The
motions filed by the DOJ defendants are granted in their
entirety. The motions filed by the MDC defendants are
granted in part and denied in part. Specifically, they are
denied with respect to the claims based on the alleged
harsh conditions of confinement and unlawful strip
searches (Claims One, Two and Six) and the free exercise
claim (Claim Three). They are granted with respect to
the claims based on the alleged communications blackout
and interference with counsel (Claims Four and Five).
Finally, the motion to dismiss the conspiracy claim
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(Claim Seven) is denied to the extent that the underlying
objects of the conspiracy in Claims One through Six have
survived the motion and granted to the extent they have
not.

Counsel for the remaining parties are directed to ap-
pear before Chief Magistrate Gold for a status confer-
ence on January 30, 2013 at 2:00 PM.

So ordered.

John Gleeson, U.S.D.J.

Dated: January 15,2013
Brooklyn, New York
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At a stated term of the United States Court of Ap-
peals for the Second Circuit, held at the Thurgood
Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 11th day of December,
two thousand fifteen.

PRESENT: DENNIS JACOBS,
JOSE A. CABRANES,
ROSEMARY S. POOLER,
REENA RAGGI,
RICHARD C. WESLEY,
PETER W. HALL,
DEBRA ANN LIVINGSTON,
GERARD E. LYNCH,
DENNY CHIN,
RAYMOND J. LOHIER, JR.,
SUSAN L. CARNEY,
CHRISTOPHER F. DRONEY,

Circuit Judges.'

ORDER

Following disposition of this appeal, an active judge of
the Court requested a poll on whether to rehear the case
en banc. A poll having been conducted and there being
no majority favoring en banc review, rehearing en banc is
hereby DENIED.

! Robert A. Katzmann, Chief Judge, took no part in the consideration
or decision of this case.
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Rosemary S. Pooler and Richard C. Wesley, Circuit
Judges, concur by opinion in the denial of rehearing en
banc.

Dennis Jacobs, José A. Cabranes, Reena Raggi, Peter
W. Hall, Debra Ann Livingston, and Christopher F.
Droney, Circuit Judges, dissent by opinion from the de-
nial of rehearing en banc.

FOR THE COURT:
CATHERINE OHAGAN WOLFE, CLERK

ROSEMARY S. POOLER and RICHARD C. WESLEY, Circuit
Judges, concurring in the denial of rehearing en banc:

Our dissenting colleagues lament that the majority
opinion in this matter presents the first circuit decision in
the country allowing a Bivens claim for an “executive pol-
icy” enacted in response to a national emergency. We
disagree. The majority opinion acknowledges that Iqbal
confirmed that it was constitutionally permissible for the
Attorney General to subject detainees with suspected
ties to terrorism to restrictive conditions of confinement.
The majority opinion is unanimous in concluding that
plaintiffs have no claim in that regard.

Our differences arise from the significance of what we
conclude is a plausibly pled allegation that the Attorney
General ratified the rogue acts of a number of field
agents in carrying out his lawful policy. The Attorney
General is alleged to have endorsed the restrictive de-
tention of a number of men who were Arabs or Muslims
or both—or those who appeared to fit those categories—
that resulted from the fear and frenzy in greater New
York following the 9/11 attacks in which suspicion was
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founded merely upon one’s faith, one’s appearance, or
one’s native tongue.

Moreover, the dissenters fail to note that two of the
defendants in this case ran the Metropolitan Detention
Center and are alleged to have filed false documents with
regard to the risk assessments of detainees and to have
encouraged a dangerous environment for those detainees
at the facility. As alleged in the complaint and doc-
umented by the Inspector General’s report and national
media, this included assaults, daily strip searches, and
numerous other degrading acts. All of these actions,
were they to have occurred in a regular prison envi-
ronment and been employed against an inmate not sus-
pected of posing any security risk, would have been con-
sidered unlawfully punitive. See Bell v. Wolfish, 441 U.S.
520, 539 (holding that particular conditions or restrictions
of pretrial detention must be reasonably related to a le-
gitimate governmental objective); see also, e.g., Stoude-
mare v. Mich. Dep’t of Corrs., 705 F.3d 560, 574 (6th Cir.
2013) (“‘[A] strip search, by its very nature, constitutes
an extreme intrusion upon personal privacy, as well as an
offense to the dignity of the individual.”” (quoting Wood
v. Clemons, 89 F.3d 922, 928 (1st Cir. 1996)). This view
accords not only with Iqbal, but also with both our own
prior precedent and the views expressed by several of
our sister circuits in the wake of Iqbal. See, e.g., Walker
v. Schult, 717 F.3d 119, 125 (2d Cir. 2013); Dodds v.
Richardson, 614 F.3d 1185, 1199 (10th Cir. 2010); Starr v.
Baca, 652 F.3d 1202, 1208 (9th Cir. 2011).

This case has drawn this Court’s attention now for
over thirteen years. The majority opinion and dissent
have analyzed many arguments (including Judge Raggi’s
Bivens concerns, which were not even advanced by the
government) and hundreds of cases. The length of our
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efforts now fills many pages. In our view, it is time to
move the case forward.

DENNIS JACOBS, JOSE A. CABRANES, REENA RAGGI, PE-
TER W. HALL, DEBRA ANN LIVINGSTON, and CHRISTO-
PHER F. DRONEY, Circuit Judges, dissenting from the
denial of rehearing en banc:

In this case, a sharply divided panel makes our court
the first in the nation to imply a Bivens damages action'
against senior Executive Branch officials—including the
former Attorney General of the United States and the
Director of the FBI—for actions taken to safeguard our
country in the immediate aftermath of the 9/11 attacks.
See Turkmen v. Hasty, 7189 F.3d 218 (2d Cir. 2015); id. at
265 (Raggi, J., dissenting in part). The question of
whether to rehear this case en banc has now evenly di-
vided the active judges of the court (6-6), which means
defendants’ petitions for rehearing will be denied. We six
judges who voted for rehearing respectfully dissent from
that denial.”

1 See Bivens v. Six Unknown Named Agents of Fed. Bureau of Nar-
cotics, 403 U.S. 388 (1971).

% Qur court’s historic reluctance to revisit panel opinions en bane has
been questioned both in cases where we are the outlier in a circuit
split, see 2002 Judicial Conference of the Second Circuit, Remarks
by Justice Ginsburg, 221 F.R.D. 38, 223 (2002) (suggesting Second
Circuit might be “a bit too resistant to en banc rehearing”), and in
cases where we have deemed the issues so important as to make Su-
preme Court review likely, cf. Ricci v. DeStefano, 530 F.3d 88, 93 (2d
Cir. 2008) (Jacobs, C.J., dissenting from denial of rehearing en banc)
(“If issues are important enough to warrant Supreme Court review,
they are important enough for our full Court to consider and decide
on the merits.”).
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The panel decision raises questions of exceptional im-
portance meriting further review. These concern our
court’s faithful adherence to controlling Supreme Court
precedent respecting (1) the narrow scope of Bivens ac-
tions, (2) the broad shield of qualified immunity, and (3)
the pleading standard for plausible claims. Judge Raggi
discusses each of these points in detail in her panel dis-
sent. See ud. at 265-302. We incorporate that opinion
here, which allows us to avoid repeating its analysis in
summarizing our reasons for seeking en banc review.

& & &

In June 2001, the Supreme Court observed that the
threat of “terrorism” might demand “heightened def-
erence to the judgments of the political branches with
respect to matters of national security,” including “forms
of preventive detention” for illegal aliens. Zadvydas v.
Dawis, 533 U.S. 678, 696 (2001). Less than three months
later, the deadliest terrorist attack in the history of this
nation—committed by aliens operating under foreign di-
rection—presented federal officials with what even the
panel majority acknowledges were “unprecedented cha-
llenges” in protecting our homeland from further harm.
Turkmen v. Hasty, 789 F.3d at 226.> Astoundingly, given
these circumstances, this court now implies a Bivens
damages action—a practice that is generally “dis-
favored,” Ashcroft v. Igbal, 556 U.S. 662, 675 (2009), and
usually “unjustified,” Wilkie v. Robbins, 551 U.S. 537, 550

? See Ashceroft v. Iqbal, 556 U.S. 662, 667 (2009) (describing “vast”
federal investigation “to identify the assailants and prevent them
from attacking anew”); see also Turkmen v. Hasty, 789 F.3d at 277
n.19 (Raggi, J., dissenting in part) (discussing various events in five
months following 9/11 that fueled fear of further imminent terrorist
attacks).
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(2007)—to expose the former Attorney General, FBI Di-
rector, and other federal officials to potentially unlimited
personal liability for their efforts to provide such protec-
tion.*

We are the first court to use Bivens to this effect.
Four Courts of Appeals—for the Fourth, Seventh, Ninth,
and D.C. Circuits—have declined to extend Bivens to
suits against executive branch officials for national se-
curity actions taken after the 9/11 attacks. See Vance v.
Rumsfeld, 701 F.3d 193 (7th Cir. 2012) (en banc); Doe v.
Rumsfeld, 683 ¥.3d 390 (D.C. Cir. 2012); Mirmehdi v.
United States, 689 F.3d 975 (9th Cir. 2012); Lebron v.
Rumsfeld, 670 F.3d 540 (4th Cir. 2012); see also Meshal
v. Higgenbotham, 804 F.3d 417 (D.C. Cir. 2015); Alz v.
Rumsfeld, 649 F.3d 762 (D.C. Cir. 2011); Rasul v. Myers,
563 F.3d 527 (D.C. Cir. 2009). The panel decision puts
this court at odds not only with these sister circuits, but
also with controlling Supreme Court precedent in the fol-
lowing three areas of law.

1. The Proper Scope of Bivens Actions

After implying damages actions against federal offi-
cials on three occasions in the decade between 1971 and
1980, the Supreme Court has never done so again.” Ra-
ther, it has consistently emphasized that Bivens actions
are limited to a few established contexts, and that those
contexts cannot be generalized to extend Bivens further.
See Wilkie v. Robbins, 5561 U.S. at 549-50. Only by rede-

* It was the President of the United States who, by written instruc-
tions, assigned responsibility for homeland security after 9/11 to the
Attorney General and FBI Director, as well as to the CIA Director.
See id. at 273 n.9 (Raggi, J., dissenting in part).

> See id. at 267 (Raggi, J., dissenting in part) (tracing history of
Bivens actions in Supreme Court).



234a

fining the few established Biwvens contexts at an imper-
missibly “high level of generality” has the panel majority
here been able to avoid its obligation to consider whether
a judicially implied damages action is “the best way” to
implement constitutional guarantees in the unprecedent-
ed legal and factual circumstances of this case. Id. at 500,
561-62 (requiring such judgment to extend Bivens, and
recognizing that Congress is usually in “far better posi-
tion” than courts to evaluate impact of new species of liti-
gation against those who act in public’s behalf).®

The majority thereby further avoids consideration of
various factors strongly counseling hesitation in ex-
tending Bivens here. See Bush v. Lucas, 462 U.S. 367,
378 (1983). These factors include the following:

(a) plaintiffs here challenge an executive policy, ra-
ther than individual rogue action, the typical
Bivens scenario;’

(b) the challenged policy implicates the executive’s
immigration authority;®

6 See id. at 268-69 (Raggi, J., dissenting in part) (explaining why
generalization of Bivens contexts elides requirement for considered
judgment about “best way” to implement constitutional guarantees
in particular legal and factual circumstances).

" See id. at 272-74 (Raggi, J., dissenting in part) (discussing why
Bivens has never been considered “‘proper vehicle for altering an
entity’s policy’” (quoting Correctional Servs. Corp. v. Malesko, 534
U.S. 61, 74 (2001))).

8 See id. at 274-75 (Raggi, J., dissenting in part) (referencing Su-
preme Court’s recognition that “‘any policy toward aliens’” is so in-
terwoven with foreign relations, war powers, and other matters “‘so
exclusively entrusted to the political branches of government as to be
largely immune from judicial inquiry or interference’” absent con-
gressional authorization (quoting Harisiades v. Shaughnessy, 342
U.S. 580, 588-89 (1952))).
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(¢) the policy further implicates the executive’s re-
sponsibility for national security, here exercised in
a time of crisis;” and

(d) Congress’s failure to provide a damages remedy
despite longstanding awareness of the concerns
raised in this lawsuit."

In opposing en banc review, the members of the panel
majority attempt to minimize the significance of their
Bivens ruling by asserting that it does not extend to ex-
ecutive policy challenges but applies only to the Attorney
General’s alleged ratification of “the rogue acts of a num-
ber of field agents in carrying out his lawful policy.”
Pooler and Wesley, JJ., Op. Concurring in Denial of
Reh’g En Bane (“Pooler and Wesley, JJ., Op.”), ante at
[1]. The assertion is belied however both by (1) plaintiffs’
complaint, which specifically sues the Attorney General
and FBI Director for the policies they allegedly devel-
oped and created in response to the 9/11 attacks, see
Turkmen v. Hasty, 789 F.3d at 227, 263 (quoting Compl.
1939-49, 75); and (2) the majority’s own opinion, which
holds that plaintiffs can use a Bivens action against the
Attorney General, FBI Director, and others to challenge,
not any rogue actions by field agents, but the “MDC con-
finement policy” of holding 9/11 detainees in “‘particular-

? See id. at 275-78 (Raggi, J., dissenting in part) (quoting Supreme
Court’s observation that “‘[m]atters intimately related to . . . nation-
al security are rarely proper subjects for judicial intervention’” in
absence of congressional or constitutional authorization, such as ha-
beas corpus guarantee (quoting Haig v. Agee, 453 U.S. 280, 292
(1981), and citing Department of Navy v. Egan, 484 U.S. 518, 529-30

(1988))).
10 See id. at 278-80 (Raggi, J., dissenting in part) (tracing Congress’s
awareness).
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ly restrictive’” conditions until cleared of terrorist con-
nections, id. at 228 (emphasis added) (quoting Compl.
176); see id. at 239 (concluding that pleadings plausibly
allege that Attorney General “affirmatively supported”
restrictive conditions).

Our concurring colleagues further confuse the issue by
lumping together certain challenged policy actions, e.g.
daily strip searches, with rogue conduct not authorized
by any policy, e.g. assaults. See Pooler and Wesley, JJ.,
Op., ante at [2]. Plaintiffs’ ability to use a Bivens action
against individual prison officers for such rogue conduct
is not at issue on this appeal.

Thus, to ensure this court’s adherence to controlling
Supreme Court precedent regarding the narrow scope of
Bivens actions in the context of the restrictive con-
finement policy challenge here at issue, we should rehear
this case en bane."

2. The Broad Shield of Qualified I'mmunity

Controlling Supreme Court precedent instructs that
qualified immunity must be afforded defendants in this
case unless the constitutional rights asserted by plaintiffs

' This court’s duty to follow Supreme Court precedent regarding the
narrow scope of Bivens actions—a matter implicating the separation
of powers critical to our constitutional structure, see id. at 266 n.2,
267 (Raggi, J., dissenting in part)—exists independently of any ar-
guments made, or not made, by the government. See generally Val-
dez v. United States, 518 F.3d 173, 181-82 (2d Cir. 2008) (recognizing
court’s discretion to review unpreserved issue to remedy obvious
misapplication of law). Compare Pooler and Wesley, JJ., Op., ante at
[3] (asserting that concerns raised in panel dissent were not ad-
vanced by government on appeal), with Turkmen v. Hasty, 789 F.3d
at 268 n.4 (Raggi, J., dissenting in part) (observing that government
raised Bivens challenge in moving for dismissal but did not pursue
after receiving relief on other grounds).
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were so clearly established with respect to the “part-
icular conduct” and the “specific context” at issue that
every reasonable official would have understood that his
conduet was unlawful. Mullenix v. Luna, 136 S. Ct. 305,
308 (2015) (emphasis in original) (internal quotation
marks omitted); see Ashcroft v. al-Kidd, 131 S. Ct. 2074,
2080, 2083 (2011). The panel majority here maintains
that plaintiffs, although lawfully arrested and detained,
had a right not to be restrictively confined in the absence
of an individualized suspicion of dangerousness. But it
cites no case clearly establishing such a right, let alone a
case clearly establishing the unlawfulness of defendants’
particular conduct in light of the specific context of this
case. See Mullenix v. Luna, 136 S. Ct. at 308. Instead,
considerable precedent, including Bell v. Wolfish, 441
U.S. 520, 539 (1979), cited by our concurring colleagues,
see Pooler and Wesley, JJ., Op., ante at [2], suggests that
restrictive confinement of lawfully detained persons can
be based on general, rather than individualized, suspicion
of dangerousness."

We should, therefore, review en bane the panel major-
ity’s denial of qualified immunity in the unprecedented
circumstances of this case."”

12 See Turkmen v. Hasty, 789 F.3d at 277, 290-93 (Raggi, J., dissent-
ing in part) (discussing Florence v. Bd. of Chosen Freeholders, 132 S.
Ct. 1510, 1523 (2012); Whitley v. Albers, 475 U.S. 312, 316 (1986);
Block v. Rutherford, 468 U.S. 576, 585-87 (1984); Bell v. Wolfish, 441
U.S. 520, 558 (1979), and detailing experiences giving rise to general
suspicion in this case).

3 In opposing en banc review, our concurring colleagues assert that
“it is time to move the case forward.” Pooler and Wesley, JJ., Op.,
ante at [3]. But qualified immunity dictates that damages actions not
move forward unless the constitutional right at issue was so clearly
established in the particular context of the case as to be beyond dis-
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3. The Iqbal Pleading Standard

In its earlier review of this very case (then bearing a
different caption), the Supreme Court made clear that to
survive dismissal, plaintiffs had to plead a plausible claim
grounded in a factual basis. See Ashcroft v. Igbal, 556
U.S. at 678. The Court instructed that this standard
could not be satisfied by pleading facts “merely con-
sistent with a defendant’s liability,” because that fell
“short of the line between possibility and plausibility.”
Id. (internal quotation marks omitted). As Judge Raggi’s
careful discussion of the pleadings and incorporated doc-
uments demonstrates, the majority’s identification of vi-
able claims, particularly policy-challenging claims against
the Attorney General and FBI Director, frequently relies
only on hypothesized possibilities," or on conclusory as-
sumptions or insinuations of discriminatory purpose that
the Supreme Court has already rejected. See Pooler and
Wesley, JJ., Op., ante at [1] (repeating conclusory as-
sumptions).”” The need to ensure faithful adherence to

pute. See Plumhoff v. Rickard, 134 S. Ct. 2012, 2019 (2014) (“Quali-
fied immunity is an immunity from suit rather than a mere defense
to liability.” (internal quotation marks and brackets omitted)); see
also Ashceroft v. Igbal, 556 U.S. at 685 (explaining that “basic thrust
of the qualified-immunity doctrine is to free officials from the con-
cerns of litigation, including avoidance of disruptive discovery” (in-
ternal quotation marks omitted)). Thus, we should not hesitate to
take the time for en banc review to ensure that the Attorney Gen-
eral, FBI Director, and other officials are not subjected to further
litigation based on rights not clearly established by law.

" See Turkmen v. Hasty, 789 F.3d at 282-90 (Raggi, J., dissenting in
part) (explaining how majority’s hypotheses as to possible in-
volvement of Attorney General and FBI Director in challenged de-
tentions are actually belied by record facts).

5 In Asheroft v. Iqbal, the Supreme Court stated that restrictive con-
finement of 9/11 detainees until cleared of terrorist activities did not
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the Igbal pleading standard, pronounced by the Supreme
Court in this very case, is thus a further reason for en
banc review.

* * *

To conclude, we observe that our court’s failure to ad-
here to controlling Supreme Court precedent would raise
a serious concern in any case. But here, that concern is
compounded by the panel’s departure from precedent in
three areas of law. Further, this concern arises in a case
requiring a former Attorney General and FBI Director,
among other federal officials, to defend against claims for
money damages based on a detention policy applied to
illegal aliens in the immediate aftermath of a terrorist
attack on this country by aliens. Together, these circum-
stances present important legal issues warranting full-
court review.'® Further, the Supreme Court has already
once reviewed—and reversed—this court for allowing
plaintiffs to pursue deficient claims against the Attorney

state a constitutional claim absent plausible allegations that the re-
strictions were “due to” the detainees’ “race, religion, or national
origin.” 556 U.S. at 683. Further, the Court held that the disparate
impact on Arab Muslims of the hold-until-cleared policy was not
enough to imply discriminatory intent given that the 9/11 attacks
were carried out by Arab Muslim members of an Islamic funda-
mentalist group comprised largely of Arab Muslims. See id. at 682.
Judge Raggi’s dissent explains why Igbal’s reasoning necessarily
defeats plaintiffs’ amended pleadings. See Turkmen v. Hasty, 789
F.3d at 295-300.

16 While the focus of our concern in seeking en banc review is the
panel majority’s decision to allow plaintiffs to pursue damages
against the Attorney General and FBI Director, Judge Raggi’s dis-
sent explains why plaintiffs’ policy-based claims against other offi-
cials should also be dismissed, obviating the need for us to discuss
them here. See id. at 293-95, 298-302.
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General and FBI Director in this case. See Ashcroft v.
Iqbal, 556 U.S. 662. This litigation history, when consid-
ered together with the sharp panel division, the even di-
vision (6-6) of active judges in the en bane poll, and our
split from sister circuits, only reinforces the propriety of
our rehearing this case ourselves in advance of any pos-
sible further consideration by the Supreme Court.

Accordingly, we dissent from the denial of defendants’
petitions for en banc review.



APPENDIX D

RELEVANT CONSTITUTIONAL AND
STATUTORY PROVISIONS

The United States Constitution provides in relevant
part:

Amendment IV

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported
by Oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be
seized.

Amendment V

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any
person be subject for the same offence to be twice put in
jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process
of law; nor shall private property be taken for public use,
without just compensation.

(241a)
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Title 42 of the United States Code provides in relevant
part:

§1985. Conspiracy to interfere with civil rights
(1) Preventing officer from performing duties

If two or more persons in any State or Territory
conspire to prevent, by force, intimidation, or threat, any
person from accepting or holding any office, trust, or
place of confidence under the United States, or from
discharging any duties thereof; or to induce by like
means any officer of the United States to leave any State,
district, or place, where his duties as an officer are
required to be performed, or to injure him in his person
or property on account of his lawful discharge of the
duties of his office, or while engaged in the lawful
discharge thereof, or to injure his property so as to
molest, interrupt, hinder, or impede him in the discharge
of his official duties;

(2) Obstructing justice; intimidating party, witness, or
juror

If two or more persons in any State or Territory
conspire to deter, by force, intimidation, or threat, any
party or witness in any court of the United States from
attending such court, or from testifying to any matter
pending therein, freely, fully, and truthfully, or to injure
such party or witness in his person or property on
account of his having so attended or testified, or to
influence the verdict, presentment, or indictment of any
grand or petit juror in any such court, or to injure such
juror in his person or property on account of any verdict,
presentment, or indictment lawfully assented to by him,
or of his being or having been such juror; or if two or
more persons conspire for the purpose of impeding,
hindering, obstructing, or defeating, in any manner, the
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due course of justice in any State or Territory, with
intent to deny to any citizen the equal protection of the
laws, or to injure him or his property for lawfully
enforcing, or attempting to enforce, the right of any
person, or class of persons, to the equal protection of the
laws;

(3) Depriving persons of rights or privileges

If two or more persons in any State or Territory
conspire or go in disguise on the highway or on the
premises of another, for the purpose of depriving, either
directly or indirectly, any person or class of persons of
the equal protection of the laws, or of equal privileges
and immunities under the laws; or for the purpose of
preventing or hindering the constituted authorities of
any State or Territory from giving or securing to all
persons within such State or Territory the equal
protection of the laws; or if two or more persons conspire
to prevent by force, intimidation, or threat, any citizen
who is lawfully entitled to vote, from giving his support
or advocacy in a legal manner, toward or in favor of the
election of any lawfully qualified person as an elector for
President or Vice President, or as a Member of Congress
of the United States; or to injure any citizen in person or
property on account of such support or advocacy; in any
case of conspiracy set forth in this section, if one or more
persons engaged therein do, or cause to be done, any act
in furtherance of the object of such conspiracy, whereby
another is injured in his person or property, or deprived
of having and exercising any right or privilege of a citizen
of the United States, the party so injured or deprived
may have an action for the recovery of damages
occasioned by such injury or deprivation, against any one
or more of the conspirators.



APPENDIX E

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

No. 02 CV 2307 (JG)(SMG)

IBRAHIM TURKMEN, AKHIL SACHDEVA, AHMER IQBAL
ABBASI, ANSER MEHMOOD, BENAMAR BENATTA, AHMED
KHALIFA, SAEED HAMMOUDA, PURNA BAJRACHARYA, ON

BEHALF OF THEMSELVES AND ALL OTHERS SIMILARLY

SITUATED,
Plaintiffs,
V.

DENNIS HASTY, FORMER WARDEN OF THE
METROPOLITAN DETENTION CENTER; MICHAEL ZENK,
FORMER WARDEN OF THE METROPOLITAN DETENTION

CENTER; JAMES SHERMAN, FORMER METROPOLITAN
DETENTION CENTER ASSOCIATE WARDEN FOR CUSTODY;
JOHN ASHCROFT, FORMER ATTORNEY GENERAL OF THE
UNITED STATES; ROBERT MUELLER, FORMER DIRECTOR,
FEDERAL BUREAU OF INVESTIGATION; JAMES W.
ZIGLAR, FORMER COMMISSIONER, IMMIGRATION AND
NATURALIZATION SERVICE; SALVATORE LOPRESTI,
FORMER METROPOLITAN DETENTION CENTER CAPTAIN;
JOSEPH CUCITI, FORMER METROPOLITAN DETENTION
CENTER LIEUTENANT,

Defendants.

FOURTH AMENDED COMPLAINT
AND DEMAND FOR JURY TRIAL

Plaintiffs Ibrahim Turkmen, Akhil Sachdeva, Ahmer
Igbal Abbasi, Anser Mehmood, Benamar Benatta, Ah-
(244a)
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med Khalifa, Saeed Hammouda, and Purna Raj Bajra-
charya (collectively “Plaintiffs”) by and through their
attorneys, allege the following:

NATURE OF ACTION

1. Plaintiffs bring this class action on behalf of
themselves and a class of male non-citizens from the
Middle East, South Asia, and elsewhere who are Arab,
South Asian or Muslim or were perceived by Defendants
to be Arab, South Asian or Muslim, and were arrested on
minor immigration violations following the September 11,
2001 terrorist attacks on the United States (“9/11 de-
tainees”). Each Plaintiff was subjected to a policy where-
by any Muslim or Arab man encountered during the
investigation of a tip received in the 9/11 terrorism
investigation (called “PENTTBOM?”), and discovered to
be a non-citizen who had violated the terms of his visa,
was arrested and treated as “of interest” to the govern-
ment’s terrorism investigation. This of interest treat-
ment did not depend on any law enforcement evaluation;
it was automatic and based solely on the race, national
origin, and religion or perceived race, national origin, and
religion of the Plaintiffs and class members. It did not
matter whether the tip was wholly implausible, or even
whether the non-citizen was the subject of the tip or just
encountered incidentally. In fact, there was no reason to
suppose Plaintiffs or class members had any connection
to terrorism.

2. Nevertheless, each of interest Plaintiff was sub-
jected to a blanket “hold-until-cleared” policy. Although
they could have been removed promptly from the United
States because of their immigration violations, pursuant
to this policy they were instead retained by the agency
then known as the Immigration and Naturalization
Service (“INS”) in immigration custody until the Federal
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Bureau of Investigation (“FBI”) affirmatively cleared
them of terrorist ties. Eventually, all Plaintiffs and class
members were in fact cleared of any connection to
terrorism.

3. Plaintiffs and class members were detained
without regard to whether they posed a danger or flight
risk and were denied a timely hearing before a neutral
judicial officer on whether probable cause existed to
justify detaining them beyond the time necessary to
secure their removal or voluntary departure from the
United States. Instead of being presumed innocent until
proven guilty, the 9/11 detainees were presumed guilty of
terrorism until proven innocent to the satisfaction of law
enforcement authorities.'

4. Some class members, like Turkmen and Sachdeva
(“Passaic Plaintiffs”) were detained in Passaic County
Jail in New Jersey; others, like Abbasi, Mehmood, Ben-
atta, Khalifa, Hammouda, and Bajracharya (“MDC Plain-
tiffs”) were sent to the Metropolitan Detention Center
(“MDC?”), a federal facility in Brooklyn, New York. Some
of these MDC Plaintiffs, like Hammouda and Benatta,
were classified by the FBI as being “high interest” and
placed in the most highly restrictive prison setting possi-
ble—the MDC’s Administrative Maximum Special Hous-

! The hold-until-cleared policy was well-documented in a report
released by the Office of the Inspector General (“OIG”) of the U.S.
Department of Justice on June 2, 2003, entitled “The September 11
Detainees: A Review of the Treatment of Aliens Held on Immi-
gration Charges in Connection with the Investigation of the
September 11 Attacks.” A copy of this report was appended to the
Second Amended Complaint as Exhibit 1, and is incorporated by
reference except where contradicted by the allegations of this
Fourth Amended Complaint. It is also available at http:/
www.usdoj.gov/oig/special/0306/full.pdf.
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ing Unit (“ADMAX SHU”)—without any standards or
procedures for making such a determination, or any
information that they were dangerous or involved in ter-
rorism. Others, like Abbasi, Bajracharya, Mehmood, and
Khalifa, were placed in the ADMAX SHU even though
they had not been classified “high interest” and despite
the absence of any information indicating they were dan-
gerous or involved in terrorism, or any other legitimate
reason for such treatment. Although there are specific
federal regulations for determining when to subject
detainees to administrative or punitive detention, Defen-
dants did not comply with these regulations in subjecting
Plaintiffs and class members to this treatment.

5. At Passaic, the 9/11 detainees were kept from
practicing their religion. While in the ADMAX SHU, the
MDC Plaintiffs and class members were subjected to
unreasonable and excessively harsh conditions. They
were placed in tiny cells for over 23 hours a day and
strip-searched, manacled, and shackled when taken out
of their cells. They were physically and verbally abused
by their guards. Many were badly beaten. The MDC
Plaintiffs and class members were subjected to a com-
munications blackout and other actions that interfered
with their ability to communicate with the outside world,
their access to counsel and their ability to seek redress in
the courts. They were denied recreation and adequate
hygiene supplies, and prevented from practicing their
faith during their detention.”

2 This abuse was documented in a second OIG report, issued in
December of 2003, entitled “Supplemental Report on September 11
Detainees’ Allegations of Abuse at the Metropolitan Detention
Center in Brooklyn, New York.” The Supplemental Report was at-
tached without appendices as Exhibit 1 to the Third Amended
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6. By creating and implementing the policy to place
MDC Plaintiffs and class members in unduly restrictive
and punitive conditions of confinement, Defendants Ash-
croft, Mueller and Ziglar violated Plaintiffs’ and class
members’ rights under the First, Fourth and Fifth
Amendments to the United States Constitution. By de-
taining Plaintiffs and class members in these conditions
and ordering or condoning their abuse, Defendants
Hasty, Zenk, Sherman, Lopresti, and Cuciti also violated
Plaintiffs’ and class members’ rights under the First,
Fourth and Fifth Amendments to the United States Con-
stitution.

7. By arresting Plaintiffs and class members, detain-
ing them under unreasonable and excessively harsh
conditions Defendants Asheroft, Mueller, Ziglar, Hasty,
Zenk, Lopresti, and Cuciti also engaged in racial, relig-
ious, ethnic, and national origin profiling. Plaintiffs’ and
class members’ race, religion, ethnicity, and national
origin played a decisive role in Defendants’ decision to
detain them initially and to subject them to punitive and
dangerous conditions of confinement in violation of the
rights guaranteed to them by the Fifth Amendment to
the United States Constitution.

8. Plaintiffs seek compensatory and punitive dam-
ages for themselves and all class members, and an award
of costs and reasonable attorneys’ fees.

JURISDICTION AND VENUE

9. This action is brought pursuant to Bivens v. Six
Unknown Named Agents of Federal Bureaw of Narcot-

Complaint, and is incorporated by reference except where contra-
dicted by the allegations of this Fourth Amended Complaint. It is
also available at http://www.usdoj.gov/oig/special/0312/final.pdf.
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1cs, 403 U.S. 388 (1971), under the First, Fourth, and
Fifth Amendments to the Constitution and 42 U.S.C.
§1985(3).

10. This Court has jurisdiction under 28 U.S.C. §1331.

11. Venue is proper in the United States District
Court for the Eastern District of New York pursuant to
28 U.S.C. §1391(b) because a substantial part of the
events giving rise to Plaintiffs’ claims occurred in this
District.

JURY DEMAND

12. Plaintiffs demand trial by jury in this action on
each and every one of their claims.

PARTIES
The MDC Plaintiffs

13. Plaintiff AHMER IQBAL ABBASI is a South
Asian Muslim, and a native and citizen of Pakistan. He
currently lives in Pakistan with his wife and three
children and works as a supervisor at a construction
company. Abbasi has never been involved with terror-
ists, terrorist organizations, or terrorist activity. Indeed,
he abhors terrorism.

14. Plaintiff ANSER MEHMOOD is also a South
Asian Muslim, and a native and citizen of Pakistan. He is
Abbasi’s brother-in-law. He currently lives in Pakistan
with his father, wife, and four children. He has had
difficulty finding work in Pakistan, and has had to rely on
his father’s financial support. Mehmood has never been
involved with terrorists, terrorist organizations, or ter-
rorist activity. Indeed, he abhors terrorism.

15. Plaintiff BENAMAR BENATTA is an Arab
Muslim, a native of Algeria, and has protected refugee
status in Canada. Benatta has not been able to find
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steady work since his detention in the United States. He
currently lives in Canada and is pursuing a graduate
degree in Aeronautics at the University of Toronto.
Benatta has never been involved with terrorists, terrorist
organizations, or terrorist activity. Indeed, he abhors
terrorism.

16. Plaintiff AHMED KHALIFA is an Arab Muslim,
and a native and citizen of Egypt. He currently lives in
Egypt with his parents. Khalifa is a doctor and works as
a general practitioner. Khalifa has never been involved
with terrorists, terrorist organizations, or terrorist
activity. Indeed, he abhors terrorism.

17. Plaintiff SAEED HAMMOUDA is an Arab
Muslim, and a native and citizen of Egypt. He currently
lives in Egypt with his mother. He is the owner and
manager of a medical supplies company called ADVA-
MED. Hammouda has never been involved with terror-
ists, terrorist organizations, or terrorist activity. Indeed,
he abhors terrorism.

18. Plaintiff PURNA RAJ BAJRACHARYA is a
South Asian Buddhist, and a native and citizen of Nepal.
He currently lives in Katmandu with his wife, sons, and
daughters-in-law, and is retired. Bajracharya has never
been involved with terrorists, terrorist organizations, or
terrorist activity. Indeed, he abhors terrorism.

The Passaic Plaintiffs

19. Plaintiff IBRAHIM TURKMEN is Muslim, and a
native and citizen of Turkey, where he lives with his wife
and four daughters. Turkmen has never been involved
with terrorists, terrorist organizations, or terrorist ac-
tivity. Indeed, he abhors terrorism.

20. Plaintiff AKHIL SACHDEVA is a South Asian
Hindu, and a native and citizen of India. He currently
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lives in Canada. Mr. Sachdeva has never been involved
with terrorists, terrorist organizations, or terrorist activ-
ity. Indeed, he abhors terrorism.

Defendants

21. At all times relevant to this complaint Defendant
JOHN ASHCROFT was the Attorney General of the
United States. As Attorney General, Asheroft had ulti-
mate responsibility for the implementation and enforce-
ment of the immigration laws. He is the principal arch-
itect of the policies and practices challenged here, and he
directed his subordinates to implement them. Along with
a small group of high-level government employees,
Asheroft created the hold-until-cleared policy and direct-
ed the application of that policy to persons in the circum-
stances of Plaintiffs and the other class members. With
that same group, he also created many of the unreason-
able and excessively harsh conditions under which Plain-
tiffs and other class members were detained, and author-
ized others of those conditions. Ashecroft ordered the
targeting of Muslims and Arabs based on his discrimina-
tory belief that individuals with those characteristics who
are unlawfully present in the United States are likely to
be dangerous, or terrorists, or have information about
terrorism. Ashcroft is sued in his individual capacity.

22. Defendant ROBERT MUELLER is the Director
of the Federal Bureau of Investigation. Mueller was part
of the small group of government employees who, under
Asheroft’s direction, created the hold-until-cleared policy,
directed the application of that policy to persons in the
circumstances of Plaintiffs and the other class members,
and decided Plaintiffs would be held in unreasonable and
excessively harsh conditions of confinement. Mueller
condoned the targeting of Muslims and Arabs based on
his diseriminatory belief that individuals with those char-
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acteristics who are unlawfully present in the United
States are likely to be dangerous, or terrorists, or have
information about terrorism. Mueller is sued in his in-
dividual capacity.

23. At all times relevant to the complaint Defendant
JAMES W. ZIGLAR was the Commissioner of the INS.
As INS Commissioner, Ziglar had immediate respon-
sibility for the implementation and enforcement of the
immigration laws. He was the INS’ chief executive offi-
cer. Ziglar was part of the small group of government
employees who, under Ashecroft’s direction, created the
hold-until-cleared policy, directed the application of that
policy to persons in the circumstances of Plaintiffs and
the other class members, and decided Plaintiffs would be
held in unreasonable and excessively harsh conditions of
confinement. Ziglar condoned the targeting of Muslims
and Arabs based on his discriminatory belief that individ-
uals with those characteristics who are unlawfully pres-
ent in the United States are likely to be dangerous, or
terrorists, or have information about terrorism. Ziglar is
sued in his individual capacity.

The MDC Defendants

24. Defendant DENNIS HASTY was the Warden of
the MDC until the spring of 2002. While Warden, Hasty
had immediate responsibility for the conditions under
which MDC Plaintiffs and other class members were
confined at the MDC. He ordered the creation of the
ADMAX SHU at the MDC for the purpose of confining
Plaintiffs and other class members under unreasonable
and excessively harsh conditions in violation of the
Constitution. He allowed his subordinates to abuse MDC
Plaintiffs and class members with impunity by ignoring
some evidence of this abuse and avoiding other evi-
dence—for example, by neglecting to make rounds on the




253a

ADMAX unit as required by BOP policy. Despite his
attempt to remain blind to the conditions experienced by
MDC Plaintiffs and class members, Hasty was made
aware of the abuse that occurred through inmate com-
plaints, staff complaints, hunger strikes, and suicide
attempts, and did not take any actions to rectify or
address the situation. Hasty is sued in his individual ca-
pacity.

25. Defendant MICHAEL ZENK was the Warden of
the MDC in the Spring of 2002 and after. As Warden,
Zenk had immediate responsibility for the conditions
under which MDC Plaintiffs and other class members
were confined at the MDC. He ordered that MDC Plain-
tiffs and other class members be confined in the ADMAX
SHU of the MDC under unreasonable and excessively
harsh conditions in violation of the Constitution. He also
allowed his subordinates to abuse MDC Plaintiffs and
class members with impunity. He made rounds on the
ADMAX and was aware of conditions there. Zenk is sued
in his individual capacity.

26. At all times relevant to this complaint, Defendant
JAMES SHERMAN was the MDC Associate Warden
for Custody. Sherman assisted the other defendants in
creating the unreasonable and excessively harsh condi-
tions in the ADMAX SHU and allowed his subordinates
to abuse MDC Plaintiffs and class members with impun-
ity. Sherman made rounds on the ADMAX SHU and was
aware of conditions there. Sherman is sued in his individ-
ual capacity.

27. At all times relevant to this complaint, Defendant
SALVATORE LOPRESTI was the Captain of the MDC,
and thus had responsibility for supervising all MDC cor-
rectional officers, including those who worked on the AD-
MAX. Lopresti was also responsible for overseeing the
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ADMAX unit. Lopresti took part in creating the unrea-
sonable and punitive conditions on the ADMAX unit at
the request of Hasty. Lopresti was frequently present
on the ADMAX Unit, regularly reviewed documentation
of some of the abuses, and received numerous complaints
from 9/11 detainees about abuse and mistreatment. De-
spite this information, he did not take any actions to
rectify or address the situation. Lopresti is sued in his
individual capacity

28. At all times relevant to this complaint, Defendant
JOSEPH CUCITI was First Lieutenant at the MDC,
and was the institution’s coordinator with law enforce-
ment officers who sought to interrogate the 9/11 detain-
ees. In that capacity he was responsible for escorts, pro-
cessing, attorney/client and social visits, and other
aspects of the 9/11 detentions. Cuciti drafted MDC'’s pol-
icies regarding conditions in the ADMAX SHU and
developed the policy for strip-searches on the ADMAX
Unit. Cuciti made rounds on the ADMAX SHU and re-
viewed logs created by that unit; in those and other ways
he heard complaints from MDC Plaintiffs and class mem-
bers regarding the conditions and abuse described below,
yet failed to take any steps to rectify that abuse. Cuciti is
sued in his individual capacity

CLASS ACTION ALLEGATIONS

29. Plaintiffs seek to represent a Plaintiff class con-
sisting of all male non-citizens from the Middle East,
South Asia and elsewhere who are Arab or Muslim, or
were perceived by Defendants as Arab or Muslim, and
who were:

a. arrested by the INS or FBI after the Sep-
tember 11, 2001 terrorist attacks and charged
with immigration violations;
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b. treated as being “of interest” to the gover-
nment’s terrorism investigation and subjected
to a blanket “hold-until-cleared” policy pur-
suant to which they were held without bond,
without evidence of dangerousness or flight
risk, until cleared of terrorist ties by the FBI;
and

c. detained at MDC or Passaic County Jail.

30. Plaintiffs and the other members of the class were
subjected to the policies and practices described in para-
graphs 1 through 7 of this Fourth Amended Complaint,
and more fully hereafter.

31. The members of the class are too numerous to be
joined in one action, and their joinder is impracticable, in
part because Defendants kept their identities secret until
long after they were deported from the United States.
While the exact number is presently unknown to Plain-
tiffs’ counsel, the Department of Justice Office of Inspec-
tor General was able to identify approximately 475 9/11
detainees who were held at MDC and Passaic and were
subjected to the policies challenged in this action.

32. Common questions of law and fact exist as to all
class members and predominate over questions that af-
fect only the individual members. These common ques-
tions include:

a. whether Defendants adopted, promulgated, and
implemented policies and practices depriving
MDC Plaintiffs and class members of their
liberty without due process of law in violation of
the Fifth Amendment by subjecting them to
outrageous, excessive, cruel, inhumane, and
degrading conditions of confinement;
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b. whether Defendants adopted, promulgated, and
implemented a policy and practice of depriving
Plaintiffs and class members of equal protec-
tion of the law in violation of the Fifth Amend-
ment by placing them in restrictive conditions
of confinement because of their race, religion,
ethnicity, and/or national origin;

c. whether Defendants adopted, promulgated, and
implemented a policy and practice which vio-
lated Plaintiffs’ and class members’ rights un-
der the First Amendment to practice their reli-
gion.

33. Plaintiffs’ claims are typical of those of the class
for reasons that include the following:

a. each Plaintiff is a male non-citizen of Middle
Eastern or South Asian descent who is Arab or
Muslim, or was perceived by Defendants to be
Arab or Muslim;

b. each Plaintiff was arrested and detained subse-
quent to the September 11 terrorist attacks and
charged with minor (but deportable) immigra-
tion violations;

c. each Plaintiff was treated as “of interest” to the
PENTTBOM investigation, and subjected to a
blanket “hold-until-cleared” policy pursuant to
which he was held in INS detention, without re-
gard to evidence of danger or flight risk, until
cleared of terrorist ties by the FBI;

d. each Plaintiff housed in MDC was held under
unreasonable and excessively harsh conditions
of confinement, and subjected to a commun-
ications blackout;
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e. each Muslim Plaintiff was denied an opportun-
ity to practice his religion; and

f. the race, religion, ethnicity and/or national ori-
gin of each Plaintiff (real or perceived) played a
determinative role in Defendants’ decision to
detain him.

34. The legal theories on which Plaintiffs rely are the
same or similar to those on which all class members
would rely, and the harms suffered by them are typical of
the harms suffered by the other class members.

35. Plaintiffs will fairly and adequately protect the
interests of the class. The interests of the class repre-
sentatives are consistent with those of the class mem-
bers. In addition, Plaintiffs’ counsel are experienced in
class actions and civil rights litigation.

36. Plaintiffs’ counsel know of no conflicts of interest
among class members or between the attorneys and class
members that would affect this litigation.

37. Use of the class action mechanism here is superior
to other available methods for the fair and efficient
adjudication of the claims and will prevent the imposition
of undue financial, administrative, and procedural bur-
dens on the parties and on this Court which individual
litigation of these claims would impose.

38. The Plaintiff class should be certified pursuant to
Rule 23(b)(3) of the Federal Rules of Civil Procedure
because common questions of law and fact predominate
and a class action is a superior way to fairly and effic-
iently adjudicate the controversy.



258a
STATEMENT OF FACTS

The Ashcroft Sweeps & the Hold-Until-Cleared Policy

39. Immediately after September 11, Asheroft created
and implemented a policy of rounding up and detaining
Arab and South Asian Muslims to question about terror-
ism. Under Ashcroft’s orders, the round-up and deten-
tions were undertaken without a written policy, to avoid
creating a paper trail.

40. The FBI set up a tip line after September 11, and
tips poured in from civilians across the nation. Within a
week, 96,000 tips had been received, most of them based
upon terrified citizens’ discriminatory notions about
Arabs and Muslims. Contrary to prior FBI practice,
Mueller ordered that every one of these tips be investi-
gated, even if they were implausible on their face, or
based solely on suspicion of an individual due to his
religion, ethnicity, country of origin or race.

41. While every tip was to be investigated, Ashcroft
told Mueller to vigorously question any male between 18
and 40 from a Middle Eastern country whom the FBI
learned about, and to tell the INS to round up every
immigration violator who fit that profile. FBI field of-
fices were thus encouraged to focus their attention on
Muslims of Arab or South Asian descent. Both men were
aware that this would result in the arrest of many
individuals about whom they had no information to con-
nect to terrorism. Mueller expressed reservations about
this result, but nevertheless knowingly joined Ashcroft in
creating and implementing a policy that targeted inno-
cent Muslims and Arabs.

42. The FBI field offices followed this guidance in
investigating Plaintiffs and class members. For example,
the head of the New York F'BI field office stated that an
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individual’s Arab appearance and status as a Muslim
were factors to consider in the investigation. Another
supervisor in the New York FBI field office who oversaw
the clearance process stated that a tip about Russian
tourists filming the Midtown tunnel was “obviously” of no
interest, but that the same tip about Egyptians was of
interest.

43. The resulting investigation focused on men who
were Muslim and South Asian or Arab, or who were
perceived as such. With a few exceptions, the detainees
were almost entirely Muslim and South Asian or Arab.
The few swept up for immigration violations during the
PENTTBOM investigation who did not fit this profile
were treated differently than Plaintiffs and class mem-
bers. For example, five Israelis detained for allegedly
celebrating on September 11 ended up at MDC, but they
received legal and consular visits in early October, before
anyone else in the unit, and they were among the first
detainees to be moved from the ADMAX SHU to general
population and dropped from the INS custody list, all
without clearance letters from the FBI. Another detain-
ee, who happened to be the roommate of an acquaintance
of several of the hijackers, was also cleared quickly—
within six weeks of his arrest; the FBI summary noted
only his lack of relevance to the PENTTBOM investi-
gation and that he was either Austrian or Australian.
One detainee with a Spanish surname was picked up
while investigators were following a lead about a Yemeni
store owner, but determined to be of “no PENTTBOM
connection” without any clearance investigation, or even
the assignment of an investigator. Thus the New York
FBI field office was authorized to release him without
any clearance letter from FBI headquarters in contradic-
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tion to the hold-until-cleared policy applied to Muslim,
Arab and South Asian non-citizens.

44. In contrast, Muslim, Arab and South Asian non-
citizens were treated as “of interest” to the PENTTBOM
investigation without a determination by any FBI or
other law enforcement officer that the non-citizen had
engaged in any suspicious behavior, or identification of
any reason to believe the individual had information
about terrorism or was involved in the 9/11 attacks.

45. In the words of one high-ranking Department of
Justice official, there was “custody without triage”—that
is, without any attempt to sift out detainees of actual
interest to the investigation from those who were not.
There was, said the same official, “no clear vetting” of
detainees, and he was concerned early in the in-
vestigation that detainees were being held simply on the
basis of their ethnicity. Similarly, Defendant Mueller
told OIG investigators that he was not aware of any
guidance or policy for determining whether a detainee
was of special interest.

46. Several highly placed law enforcement officers,
including the Assistant Director in Charge of the New
York field office of the FBI, disagreed with this approach
and challenged its implementation, arguing that law
enforcement efforts must focus on individuals for whom
the office had developed evidence were connected to
terrorism. Their expertise was ignored.

47. Asheroft, Mueller and Ziglar received detailed
daily reports of the arrests and detentions and were
aware that the FBI had no information tying Plaintiffs
and class members to terrorism prior to treating them as
“of interest” to the PENTTBOM investigation. Indeed,
in October 2001 all three learned that the New York field
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office of the FBI was keeping a separate list of non-
citizens, including many Plaintiffs and class members, for
whom the FBI had not asserted any interest (or lack of
interest). Against significant internal criticism from INS
agents and other federal employees involved in the
sweeps, Ashceroft ordered that, despite a complete lack of
any information or a statement of FBI interest, all such
Plaintiffs and class members be detained until cleared
and otherwise treated as “of interest.” Mueller and Zig-
lar were fully informed of this decision, and complied
with it.

48. Ashcroft, Mueller, and Ziglar’s decision to hold
these hundreds of non-citizens for criminal investigation
without evidence of any ties to terrorism was based on
their discriminatory notion that all Arabs and Muslims
were likely to have been involved in the terrorist attacks,
or at least to have relevant information about them.

49. Pursuant to this policy, the FBI directed the INS
to arrest and detain well over 1,200 male non-citizens
from the Middle East, South Asia, and elsewhere who
appeared to be Arab or Muslim, including Plaintiffs and
class members, on minor immigration violations—such as
overstaying visas, working illegally on tourist visas, or
failing to meet matriculation and/or course work re-
quirements for student visas.

50. While the INS had previously sought to remove
non-citizens for these violations, it generally did not
detain them during their removal proceedings.

51. The Immigration and Nationality Act (“INA”)
provides that “an alien may be arrested and detained
pending a decision on whether the alien is to be removed
from the United States.” INA §236(a); 8 U.S.C.
§1226(a). However, only non-citizens with certain erimi-
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nal convictions fall within the INA’s “mandatory de-
tention” provision. INA §236(c); 8 U.S.C. §1226(c).
Plaintiffs squarely fall within the discretionary detention
statute, and therefore must be provided an individualized
custody determination by the Service and, if requested,
by an Immigration Judge. The INS took a different ap-
proach with Plaintiffs and class members, not because
they violated the immigration laws—that alone does not
justify de facto mandatory immigration detention—but
rather because Ashcroft, Mueller and Ziglar categorized
them as potential (although not actual or even probable)
terrorists based on vague suspicions rooted in racial,
religious, ethnie, and/or national origin stereotypes
rather than in hard facts.

52. Many 9/11 detainees were held for weeks or
months in INS facilities, federal detention centers, or
county jails, without any charges being filed against them
and without any hearing on the reasons for their
detention. Eventually, the INS filed civil charges against
most 9/11 detainees, alleging minor immigration vio-
lations. In the months to come, some detainees were also
charged with minor criminal offenses related to their
immigration violations, like possession of a fraudulent
social security card.

53. Because the FBI lacked probable cause to hold
Plaintiffs and class members on criminal charges, Ash-
croft ordered Mueller and Ziglar to use the immigration
law as a pretext to detain the 9/11 detainees while inves-
tigating them for potential ties to terrorism. Although
Plaintiffs and class members were purportedly being
held under the authority of the civil immigration law,
Asheroft placed Michael Chertoff, the Assistant Attorney
General in charge of the Criminal Division, in charge of
the round-ups.
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54. After immigration hearings, Plaintiffs and class
members received final removal orders or accepted
voluntary departure orders. Even though the INS could
have promptly secured the removal or voluntary de-
parture of these individuals, it kept them in custody for
up to five months or more after the issuance of their final
immigration orders—far longer than necessary to secure
their departure from the United States, and well beyond
the time that the INS is statutorily authorized to detain
them. 8 U.S.C. §1231(a)(1) (90-day removal period); 8
U.S.C. §1229¢(b)(2) (60-day period for voluntary de-
parture granted at the conclusion of removal proceed-
ings).

55. Plaintiffs and class members were kept in custody
after the issuance of final removal or voluntary departure
orders pursuant to Ashcroft’s order that all non-citizens
encountered during the PENTTBOM investigation be
held in custody until they received a “clearance” from the
FBI absolving them of any link to terrorists or terrorist
activities. FBI clearances frequently took four months or
longer. Ziglar, although concerned that the detentions
overstepped the INS’s statutory authority, complied with
this requirement. So did Mueller. Ashecroft, Mueller, and
Ziglar implemented this policy because of the same race,
religion, and national origin stereotypes that prompted
them to detain Plaintiffs in the first place.

56. These policies were created at the highest levels of
Government, and their implementation was closely over-
seen by Ashcroft, Mueller, and Ziglar. Initially, the
PENTTBOM investigation, consistent with FBI policy,
was run out of the FBI field offices. But shortly after
September 11, Mueller changed that policy, and ordered
that the investigation would be run out of FBI Head-
quarters, under his direct control. The nerve center of
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the 9/11 investigation was the Strategic Information and
Operations Center, called SIOC, at FBI Headquarters.

57. Mueller personally directed the investigation out
of SIOC for the FBI and was in daily contact with the
FBI field offices regarding the status of individual
clearances. Even after the New York field office of the
FBI determined that a Plaintiff or class member had no
connection to terrorism, Mueller would not authorize that
person to be “cleared” until Headquarters reviewed and
signed off on the details of the investigation and received
a completed name trace from the Central Intelligence
Agency (“CIA”). Many 9/11 detainees, including all of
the MDC Plaintiffs, were cleared by the New York field
office of any connection to terrorism and then detained
for months in restrictive confinement while Head-
quarters considered their cases. Concerns expressed by
FBI field office personnel about this delay were ignored
by Headquarters. Mueller made this change because of
the same race, religion, and national origin stereotypes
that prompted him to detain Plaintiffs in the first place.

58. As a matter of policy and practice, and in keeping
with its “hold-until-cleared” policy, the INS did not
conduct post-order custody reviews for 9/11 detainees
held more than 90 days after their final removal orders.
These reviews are required by the INS regulations at 8
C.F.R. §241.4, and provide that detainees must be given
30 days’ notice of the review and that the INS must
complete the review 90 days after the issuance of a final
removal order. Plaintiffs and class members were not
given notice of such a review and no such review was
conducted.

59. No one told Plaintiffs and class members why they
had been singled out for prolonged investigation and
denied custody reviews. Many were told they would be
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deported shortly after they received final orders, as
required by the immigration law. Months passed and
they remained in custody, leading them to believe they
might be held forever.

60. Ashcroft, Mueller and Ziglar adopted, promul-
gated, and implemented these detention policies based on
invidious animus against Arabs and Muslims, in violation
of the First and Fifth Amendments to the Constitution.
Evidence of this invidious animus includes:

a. there was no non-discriminatory reason to hold
Plaintiffs and class members for investigation,
yet Ashcroft, Mueller, and Ziglar delayed their
deportation and placed them in restrictive
confinement anyway;

b. these unconstitutional detention policies have
not been applied to all noncitizens in the United
States alleged to have violated the immigration
laws;

c. the few individuals arrested in the sweeps who
did not fit this profile were cleared quickly, or
moved into general population without clear-
ance;

d. Plaintiffs and class members were verbally
abused and subjected to statements slandering
the Muslim faith and their adherence to it by
the Defendants, including Asheroft, who ex-
pressed anti-Muslim sentiments, including a
statement identifying Christianity by its central
theological tenet, but Islam, in contrast, by the
views of a small group of extremists: “Islam is
a religion in which God requires you to send
your son to die for him. Christianity is a faith
in which God sends his son to die for you.”;
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e. Plaintiffs and class members were targeted for
disparate treatment by Ashcroft, who an-
nounced the policy that Plaintiffs and class
members would be arrested and detained for
any reason regardless of the de minimis nature
of their infractions, and thereby eliminated for
Plaintiffs and class members any access to the
fair and reasonable discretion of law enforce-
ment officials. This fair and reasonable dis-
cretion remained available to non-Arab and
non-Muslim individuals who were non-citizens.
Defendant Ashcroft’s policy announcement
stated: “Let the terrorists among us be warned.
If you overstay your visa even by one day, we
will arrest you. If you violate a local law we will
... work to make sure that you are put in jail
and ... kept in custody as long as possible.”
Although Asheroft referred in this statement to
“terrorists,” it describes the policy he applied
to Arab and South Asian Muslims with no
connection to terrorism.

f. Consistent with Defendant Ashcroft, Mueller
and Ziglar’s personal bias against Muslims,
South Asians, and Arabs, the Defendants also
directed the Department of Justice to engage in
the following policies, not challenged by this
lawsuit, but also based entirely on suspicion of
individuals because they belonged to these
particular groups: (1) The Absconder Ap-
prehension Initiative, which was designed to
“locate, apprehend, interview, and deport”
approximately “several thousand” individuals
from predominantly Muslim countries. See
Memorandum, the Deputy Attorney General,
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U.S. Dep’t of Justice, Guidance for Absconder
Apprehension Initiative (Jan. 25, 2002);
(2) Mandatory detention for asylum seekers
from Arab and South Asian nations. See http://
www.humanrightsfirst.org/asylum/torchlight/n

ewsletter/newslet12.htm; (3) Special regis-
tration, which requires aliens from Arab and
South Asian countries, almost all of which are
predominantly Muslim, to report to immi-
gration authorities to be fingerprinted and
photographed, and often interrogated and de-
tained. See Registration of Certain Nonimmi-
grant Aliens From Designated Countries, 68
Fed. Reg. 8046 (Feb. 19, 2003); 68 Fed. Reg.
2363 (Jan. 16, 2003); 67 Fed. Reg. 77,642 (Dec.
18, 2002); 67 Fed. Reg. 77,136 (Dec. 16, 2002);
67 Fed. Reg. 70,526 (Nov. 22, 2002); 67 Fed.
Reg. 67,766 (Nov. 6, 2002); 67 Fed. Reg. 57,032
(Sept. 6, 2002); (4) According to sources within
the Department of Justice, Ashcroft also
ordered the INS and FBI to investigate
individuals with Muslim-sounding names from
vast sources of data, including INS records of
entering noncitizens, as well as the phonebook.

Conditions of Confinement & Abuse

61. In the first few months after 9/11, Ashcroft and
Mueller met regularly with a small group of government
officials in Washington and mapped out ways to exert
maximum pressure on the individuals arrested in
connection with the terrorism investigation, including
Plaintiffs and class members. The group discussed and
decided upon a strategy to restrict the 9/11 detainees’
ability to contact the outside world and delay their
immigration hearings. The group also decided to spread
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the word among law enforcement personnel that the 9/11
detainees were suspected terrorists, or people who knew
who the terrorists were, and that they needed to be
encouraged in any way possible to cooperate.

62. Commissioner Ziglar was at many of these
meetings, and he discussed the entire process of
interviewing and incarcerating out-of-status individuals
with Asheroft and others.

63. Ashcroft insisted on regular, detailed reporting on
arrests. He wanted precise numbers, and received a
daily Attorney General’s Report on persons arrested and
other developments of interest. He used this report for
daily briefings of the President and the National Security
Council on the progress of the investigation.

64. Ziglar was ultimately responsible for providing
much of this information to Ashcroft, and had twice daily
briefings with his staff regarding the 9/11 detentions.

65. The punitive conditions in which MDC Plaintiffs
and class members were placed were the direct result of
the strategy mapped out by Asheroft and Mueller’s small
working group. These conditions were formulated in
consultation with the FBI, and designed to aid inter-
rogation. Indeed, sleep deprivation, extremes of temp-
erature, religious interference, physical and verbal abuse,
strip-searches, and isolation are consistent with tech-
niques developed by the C.I.A. to be utilized for
interrogation of “high value detainees.”

66. There were not enough secure beds in federal jails
like MDC to hold all the 9/11 detainees, so Ashecroft,
Mueller and Ziglar’s orders to encourage the 9/11
detainees to cooperate were implemented differently for
the Passaic Plaintiffs and class members. Passaic
Plaintiffs were denied the ability to practice their
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religion, were held in overcrowded general population
units with convicted felons, and were subjected to
physical and verbal abuse, including being menaced by
dogs. However, they were not held in isolation or other-
wise placed in restrictive confinement.

67. Ashcroft, Mueller and Ziglar knew that the FBI
had not developed any reliable evidence tying Plaintiffs
and class members to terrorism, yet authorized their
prolonged detention in restrictive conditions nonetheless.
Indeed, Mueller ordered that MDC Plaintiffs and class
members be kept on the INS Custody list (and thus in
the ADMAX SHU) even after local FBI offices reported
that there was no reason to suspect them of terrorism.
For Mueller, the absence of suspicion was not enough;
the CIA, which had no role in arresting class members or
designating them “of interest,” had to be asked if it could
find some basis for suspicion.

68. To implement Ashcroft, Mueller and Ziglar’s
policy, Wardens Hasty and Zenk ordered their sub-
ordinates to ignore BOP regulations regarding detention
conditions. BOP regulations limit the circumstances in
which detainees may be placed in the SHU and require
an employee known as the Segregation Review Official to
conduct a weekly review of the status of each inmate
housed in the SHU after he has spent seven days in
administrative detention or disciplinary segregation. The
Segregation Review Official is also required to conduct a
formal hearing every 30 days assessing the inmate’s
status. These review processes were not conducted for
the 9/11 detainees. Instead, Wardens Hasty and Zenk
ordered prolonged placement of MDC Plaintiffs and class
members in the ADMAX SHU without following the
processes they knew the law required for such
deprivation. Reports for 9/11 detainees in MDC’s
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ADMAX SHU were automatically annotated with the
phrase “continue high security,” and no hearing took
place. Plaintiffs and class members were thus denied a
fair review process in which to challenge their conditions
of confinement.

69. MDC Defendants were aware that the FBI had
not developed any information to tie the MDC Plaintiffs
and class members they placed in the ADMAX SHU to
terrorism. On a regular basis, an MDC intelligence offi-
cer received print-outs of the FBI and INS’s 9/11
detainee lists and databases so that he could update
Hasty, Sherman, and Lopresti about the investigations.
These regular written updates included summaries of the
reason each detainee was arrested, and all evidence
relevant to the danger he might pose to the institution.
Hasty, Sherman and Lopresti shared the information
with Cuciti and other MDC staff.

70. The updates demonstrated the dearth of infor-
mation connecting MDC Plaintiffs and class members to
terrorism or raising a concern that they might pose a
danger to the facility. For example, with respect to
Khalifa, MDC Defendants were informed only that he
was arrested because he was “encountered by INS” while
following an FBI lead and charged with a violation of the
INA. They were further informed that Khalifa had no
INS applications, petitions or extensions pending, and
that the “FBI may have an interest” in him. No other
information was provided. As the briefing was designed
to alert MDC staff to all information relevant to the
question of whether Khalifa posed a security threat to
the institution, the lack of any specific or incriminating
information put MDC Defendants on notice of the
inappropriateness of holding all 9/11 detainees in rest-
rictive confinement without individualized assessments.
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71. Similarly, MDC Defendants were informed that
Mehmood was arrested because he was “encountered” by
federal agents while executing a search warrant pursuant
to an FBI lead; that his residence contained documents
related to fraudulent Pakistan passports, credit card
fraud, and “other criminal violations”; that he was
charged with a “B1 [visa] overstay,” and that he was in
possession of fraudulent Social Security cards. The
update included no statement of FBI interest in Meh-
mood.

72. MDC Defendants were informed that Abbasi was
“encountered” by INS pursuant to an FBI lead; that he
used a fraudulent passport to enter the U.S. to seek
asylum, and later destroyed that passport; that he
requested and was denied various forms of immigration
relief; that he obtained and used a fraudulent advance
parole letter to enter the country, and that he was thus
inadmissible. The update included no statement of FBI
interest in Abbasi.

73. The exact language of these updates was repeated
weekly, indicating the continued lack of any information
tying Khalifa, Mehmood, or Abbasi to terrorism, or
tending to show that any of them might pose a danger.
Despite this clear demonstration that the FBI had no
information to connect the 9/11 detainees to terrorism or
suspect them of dangerousness, Hasty, Sherman, and
Lopresti continued to hold all the MDC Plaintiffs and
class members in restrictive and punitive confinement,
without undertaking the required individualized as-
sessment of whether each individual posed a danger to
the facility or otherwise required close supervision.

74. Hasty, Sherman, Lopresti, and Cuciti were aware
that placing the 9/11 detainees in the ADMAX SHU unit
without an individualized determination of dangerous-
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ness or risk was unlawful; thus, Lopresti signed a
document that was prepared by Cuciti, and approved by
Hasty and Sherman, which untruthfully stated that the
executive staff at MDC had classified the “suspected
terrorists” as “High Security” based on an individualized
assessment of their “precipitating offense, past terrorist
behavior, and inability to adapt to incarceration.” In
reality, none of the MDC Defendants saw or considered
information in any of these categories in deciding to place
the 9/11 detainees in the ADMAX SHU. Indeed, after a
few months of interacting with MDC Plaintiffs and class
members, the MDC Defendants realized that they were
not terrorists, but merely immigration detainees. Never-
theless, the restrictive conditions and harsh treatment
continued.

75. To carry out Ashcroft, Mueller and Ziglar’s
unwritten policy to subject the 9/11 detainees to harsh
treatment designed to obtain their cooperation, Hasty
ordered Lopresti and Cuciti to design extremely
restrictive conditions of confinement. These conditions
were then approved and implemented by Hasty and
Sherman, and, later, by Zenk.

76. As a result, detention in the ADMAX SHU
entailed severe deprivations of liberty beyond those
authorized by the BOP for administrative or disciplinary
segregation. An ADMAX SHU is a particularly rest-
rictive type of SHU not found in most BOP facilities
because the normal SHU is usually sufficient for
correcting inmate misbehavior and addressing security
concerns. Indeed, the only other ADMAX SHU in ex-
istence at the time of Plaintiffs’ detentions was the BOP’s
high security unit in Florence, Colorado, where the most
dangerous convicted criminals are held. The ADMAX
SHU at MDC was established after September 11, 2001
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to make available more restrictive confinement. Unlike
the regular SHU, in the ADMAX SHU detainees were
handcuffed, shackled, chained, and accompanied by four
guards whenever they left their cell, which was only
permitted for extremely limited purposes. Two cameras
were placed in each cell to monitor each inmate 24 hours
a day, hand-held cameras recorded their movements
whenever they left their cells, and the lights were left on
24 hours a day. Unlike detainees in the general pop-
ulation at MDC, detainees in the ADMAX SHU were
detained in their cell for at least 23 hours a day, and were
not allowed to move around the unit, use the telephone
freely, or keep any property, even toilet paper, in their
cell. MDC Plaintiffs and class members were subjected
to these restrictive conditions in the ADMAX SHU for
between three and eight months pursuant to a written
policy drafted by Cuciti, signed by Lopresti, and ap-
proved by Sherman and Hasty, and subsequently by
Zenk.

77. Further, Hasty facilitated his subordinates’ multi-
faceted abuse of MDC Plaintiffs and class members by
referring to the detainees as “terrorists,” purposely
avoiding the ADMAX unit, and isolating them from any
avenue of complaint or assistance. All the MDC Def-
endants allowed Plaintiffs and class members to be
beaten and harassed by ignoring direct evidence of such
abuse, including logs and other official documents,
videotapes, and detainee complaints. MDC Defendants
used the harsh detention conditions as an intentional
means of punishing, harassing, and “breaking” the MDC
Plaintiffs and class members.

78. When a few MDC staff members brought al-
legations of abuse to the attention of Hasty and other
senior MDC officials, they were called snitches, threat-
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ened, and subjected to harassment by many other staff
members at the facility. The campaign of harassment
was so pervasive that one MDC employee estimated that
half of the staff at MDC stopped speaking to him after he
wrote a confidential memo to the Warden detailing
detainees’ complaints that was then distributed to the
staff members on the ADMAX unit. The harassment
went unpunished.

COMMUNICATIONS BLACKOUT AT MDC
Policy to Hold Detainees Incommunicado

79. Hasty implemented Asheroft, Mueller, and
Ziglar’s explicit policy to limit MDC Plaintiffs’ and class
members’ access to the outside world in several different
ways. First, the 9/11 detainees were subjected to a com-
munications blackout. MDC written policy (created by
Lopresti and Cuciti, and approved by Hasty and
Sherman) stated that the 9/11 detainees were not to be
provided any social or legal visits or telephone calls. This
blackout lasted until mid-October.

80. At the same time, individuals who sought to
contact MDC Plaintiffs and class members were re-
buffed. The arrest, processing, and detention of the 9/11
detainees were shrouded in secrecy. Family members,
friends, and attorneys of men who had suddenly
disappeared had great difficulty finding out whether they
had been arrested and detained, and if so, where they
were being held. Once they were classified as “special
interest cases,” 9/11 detainees’ immigration hearings
were closed, not only to the general public, but also to
family members, and their case records were sealed.

81. MDC Plaintiffs and class members were classified
within the BOP as “WITSEC” (Witness Security). The
WITSEC designation is intended to protect cooperating
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witnesses from reprisal, and operates to prohibit BOP
staff from disclosing to any individual, even a family
member or lawyer, the designee’s location. Based on the
WITSEC designation, MDC staff repeatedly turned
away any relative or lawyer who came to the MDC in
search of a detainee by falsely stating that the detainee
was not there.

82. For example, after Mehmood was arrested, his
wife Uzma tried to find out what was going on by visiting
the local police department, and calling the FBI. The
FBI told her that Mehmood was in INS custody and gave
her a phone number to call to ascertain Mehmood’s
location. When she called the INS, however, they would
not tell her where her husband was being held. Even-
tually, she hired a lawyer who learned that Mehmood was
being held at MDC. But even with the help of counsel,
she was unable to communicate with her husband for
three months.

Post-Blackout Restriction on Communication and
Access to Counsel

83. Beginning around the middle of October 2001,
MDC Plaintiffs and class members were theoretically
permitted non-contact visits and telephone calls. By
MDC policy, they were allowed one call per week to an
attorney and one social call per month. In practice, they
were frequently denied even these limited calls.

84. In many instances, the unit counselor inquired
whether 9/11 detainees in the ADMAX SHU wanted
their weekly legal call by asking, “Are you okay?” Many
detainees did not realize that an affirmative response to
this casual question meant they opted to forgo their legal
call for that week.
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85. When MDC Plaintiffs and class members were
actually offered calls, an MDC employee would bring a
phone to each cell, often before offices opened for
business, and each inmate who requested a phone call
was required to place a call request form outside of his
cell. Often, the officers would pretend to dial a number,
or deliberately dial the wrong number and then claim
that the line was dead or busy. They would then refuse
to dial again, saying the call failed to go through and that
the detainee had exhausted his quota of calls for the week
or month. Legal calls that resulted in a wrong number,
busy signal or calls answered by voicemail counted as
their one legal call for that week. According to MDC
documents, Hammouda, for example, was not able to
make a legal call until November 7, and it appears the
call was unsuccessful, as the records indicate it lasted
only two minutes. His next opportunity was November
19, and when that call was incomplete, he was not given
another opportunity until November 27. His call on that
day lasted only five minutes. Similarly, Abbasi attempt-
ed a legal call on December 17, but it was incomplete.
MDC records show that he did not try again until
February 12, when he made a call that lasted three
minutes. Khalifa made a legal call on October 15, but did
not receive another opportunity until November 7.
Bajracharya was not aware that he could make a legal
call until December 3, 2001. On December 17, 2001 he
again attempted to make a legal call, but MDC records
show the call was incomplete. He did not get another
opportunity until January 4, 2002, at which point MDC
records show that he made a phone call lasting two
minutes.

86. Once the MDC Plaintiffs and class members were
permitted social calls at MDC, in or about the middle of
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October 2001, these, too, were severely restricted in the
same ways. Mehmood, for example, was not able to get
through to his wife for three months, because the MDC
employee responsible for providing phone calls counted
an attempted call, even one that did not go through for
technical reasons, as the one monthly call. Hammouda
received his first social call on December 18. Abbasi was
offered a social call for the first time on October 19, but
the number he wanted to call was not on his inmate list,
and thus he lost his opportunity to make any call that
month. His next opportunity to make a social call was on
November 13, but the call was not accepted. He didn’t
get another chance until December 26. Khalifa tried
unsuccessfully to make a call on October 19, and did not
try again until December 10. That attempt was also un-
successful. Bajracharya was first able to attempt a social
call on December 18, but that attempt was unsuccessful.
Indeed, MDC records indicate that he was only able to
complete one social call in his entire time at MDC, and
that call lasted 4 minutes. MDC records show that
Khalifa did not have a single successful social call.
Benatta was only ever able to get through to an
answering machine.

87. MDC Plaintiffs and class members were so upset
by their lack of access to the outside world that many
went on hunger strike to protest the situation, and one
class member attempted suicide by strangling himself
with his bed sheet.

88. Legal and social visits were non-contact; a
detainee was separated from his visitor by thick plexi-
glass. Despite the lack of contact, MDC Plaintiffs and
class members were cuffed and shackled throughout the
visit, and strip-searched both beforehand and afterwards.
Social visits were restricted to immediate family. Thus,
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Abbasi, Benatta, Bajracharya and Khalifa never received
a single social visit throughout their imprisonment on the
ADMAX.

89. December 17, 2001 was Eid, the Muslim holiday
that marks the end of the Ramadan fast. Mehmood’s
wife and children went to MDC to visit him, but were told
he was not there. They left without being able to see
Mehmood, or deliver to him the prayer rug and food they
had brought. Mehmood’s wife was finally granted a non-
contact visit on January 11, 2002. Mehmood’s children
were not allowed to visit until he was moved to the
general population at MDC in February 2002.

90. Hammouda’s wife had a similar experience. Twice
she was turned away and told her husband was not at
MDC. On another occasion she arrived at MDC at the
time she had been instructed she could visit, and was told
visiting hours were over. These troubles continued
throughout the spring of 2002.

91. Demonstrations protesting the treatment of 9/11
detainees were held weekly outside the MDC starting in
November, but the ADMAX SHU cell windows were
painted over to keep the detainees from seeing the
protestors.

92. The MDC Plaintiffs and class members were not
provided with sufficient information to obtain legal
counsel. Immigration detainees typically receive a list of
organizations that provide free legal services, but the list
given to 9/11 detainees was woefully inadequate,
containing much inaccurate and outdated information.
The MDC Plaintiffs and class members had great
difficulty obtaining legal representation, and some were
held for months following their arrest while their lawyers
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and their families made unsuccessful requests to learn
their status and whereabouts.

93. Abbasi tried to secure counsel by calling names on
the list of pro bono counsel provided by the facility, but
got no response. He finally managed to contact his sis-
ter, Uzma, after about three months in detention. She
arranged to secure an attorney to represent him with
respect to his criminal charges. Once he retained an
attorney, he was able to call that attorney for two to
three minutes at a time, although MDC personal
remained within hearing distance of his conversation at
all times. He was not able to meet with an attorney until
December 28, 2001. Khalifa’s first legal visit was on
November 1, 2001. The attorney he met with told him
she would be at his immigration hearing, but when the
time came, she was not present. He was unable to reach
her after that. He tried calling some of the numbers on
the pro bono counsel list, but was unable to reach anyone.

94. Some MDC Plaintiffs found their access to counsel
blocked even during immigration hearings. Mehmood
had a hearing before an immigration judge at MDC on
October 16. When he explained to the judge that he had
been unable to contact a lawyer, the judge postponed the
hearing until October 25, 2001.

95. Benatta also had to attend an immigration hearing
without a lawyer. In fact, he didn’t even know he was
going to have a hearing until he was ordered out of his
cell by MDC guards and taken before an immigration
judge. During that hearing, Benatta complained to the
immigration judge about how tightly he was restrained,
so the judge asked the corrections officers to check him
during a break. The guards pulled Benatta’s chains even
tighter, and asked him if he wanted to complain again.
Benatta also told the immigration judge that he was
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being denied phone calls. Word of his complaint got back
to MDC staff, and resulted in even more restricted
access.

96. While civil liberties, civil rights, and immigrant
advocacy organizations sought to provide free legal
services to 9/11 detainees, the MDC substantially limited
such organizations’ access to 9/11 detainees by order
from DOJ headquarters, in keeping with Ashcroft,
Mueller and Ziglar’s policy to isolate the detainees.
MDC employees as well as others within the BOP and
INS refused to disclose detainees’ names, the facilities in
which they were held, or information about their cases.
They also denied requests by civil liberties, civil rights,
and immigrant advocacy organizations to visit BOP
facilities or county jails to screen 9/11 detainees in need
of legal assistance. These requests were considered and
rejected at Main Justice.

97. These unnecessary restrictions led to repeated
complaints by 9/11 detainees, some of which were
brought to the attention of Hasty, Zenk, Sherman,
Lopresti, and Cuciti. The interference was also docu-
mented in legal call and social call logs prepared by MDC
staff for review by Hasty, Zenk, Sherman, and Lopresti.

Video and Audio Taping Attorney/Client Conver-
sations

98. In deliberate violation of the law, Hasty ordered
his subordinates, including the other MDC Defendants,
to audiotape detainees’ visits with their attorneys. Such
recording of inmates’ meetings with attorneys (which was
done by using a videotape camera that also recoded [sic]
sound) is specifically prohibited by 28 C.F.R. §543.13(e),
which provides, “Staff may not subject visits between an
attorney and an inmate to auditory supervision.”
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99. Recording the detainees’ attorney visits was not
necessary for the MDC’s security purposes. It violated
the law and interfered with the detainees’ access to
effective assistance of counsel. Through April 2002 or
later, attorney visits were recorded with sound.
Repeatedly throughout November and December, MDC
staff brought to Hasty’s attention the fact that “silent
witness” cameras might be substituted for audio-ready
cameras, but this advice was not heeded.

Policy to Deny Detainees Access to Consuls

100. The WITSEC designation and communications
restrictions also made it difficult for consulates to contact
detainees who were citizens of their countries.

101. Though non-citizen immigration detainees must
be advised of their right to seek assistance from their
consulates under Article 36 of the Vienna Convention on
Consular Relations, Apr. 24, 1963, TIAS 6820, 21 U.S.T.
77, many Plaintiffs and class members were not advised
of this right. Others were coerced into signing forms
they did not understand, waiving that right. When the
MDC Plaintiffs and class members sought to contact
their consulates, their requests were repeatedly denied
by the MDC Defendants.

102. For example, Hammouda was not informed that
he had the right to have his consulate told about his
detention until June 2002. At one point, he tried to call
his consulate, but the number provided to him by MDC
staff was incorrect. Abbasi was never informed of his
right to call his consulate. While at the INS’s Varick
Street detention facility, he asked to speak to a lawyer or
his consulate, but was not allowed to do so.
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INHUMANE CONDITIONS OF CONFINEMENT AT
MDC

103. Confinement in the ADMAX SHU subjected the
MDC Plaintiffs and class members to a system of
conditions designed to make their lives difficult and
painful, not for any legitimate penological reason but in
the belief that they were probably terrorists who
therefore ought to suffer, and in the hopes that this
suffering would lead to their cooperation with law
enforcement. These conditions included confinement to
bare cells virtually 24 hours a day; denial of recreation;
deprivation of sleep; arbitrary strip-searches; chains,
handcuffs and leg cuffs, coupled with twisting their hands
and arms and stepping on their leg chains, whenever they
left their cells; constant insult; denial of a chance to
practice their religion; and lack of access to the prison
handbooks that explained how to file complaints about
such mistreatment.

Restraints and Abuse

104. During transport between the MDC Receiving
and Discharge Area (“R&D Area”) and the ADMAX
SHU on the ninth floor of the MDC, 9/11 detainees at the
MDC were fully restrained in metal handcuffs attached
to a waist chain that was connected to another chain
linked to ankle cuffs. Similarly, during routine escorts on
the ADMAX SHU, the detainees were handcuffed behind
their backs and their ankles were shackled. When they
were escorted to visits, interviews, or out of the MDC,
the detainees were handcuffed in front, restrained in a
waist chain, and placed in leg restraints. The MDC
Defendants subjected all MDC Plaintiffs and -class
members to such restraints routinely, as a matter of
policy. In addition, MDC Defendants kept all MDC
Plaintiffs and class members confined to their cells for
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nearly 24 hours a day almost every day while they were
housed in the ADMAX SHU.

105. Physical abuse of the MDC Plaintiffs and class
members during transport was routine. Abuse was more
flagrant before the MDC began videotaping detainee
escorts in early October 2001, but continued even after
that time, and included:

a. Slamming detainees against walls during
escorts, including when they first arrived and
on the way to attorney and doctor visits and
recreation. Upon arrival to the MDC, staff
slammed 9/11 detainees against the wall and
pushed their faces into a t-shirt hanging on the
wall which displayed the slogan “These Colors
Don’t Run” and the American flag.

b. Bending or twisting detainees’ arms, hands,
wrists, and fingers.

c. Lifting detainees off the ground by their arms,
and pulling on their arms and handcuffs.

d. Stepping on detainees’ leg restraint chains,
both while stationary and while walking.

e. Using physical restraints as a form of pun-
ishment by leaving them in a cell in restraints
for no proper penological purpose.

f. Handling detainees in various other rough and
inappropriate manners.

106. Plaintiffs and class members were always fully
compliant, making any use of force unnecessary and
against BOP policy. Incidents of detainee misconduct
were rare, and included only peeling paint off walls,
injuring themselves, hiding from cameras, or refusing to
come to the cell door to be handcuffed.
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107. Numerous complaints about abuse of 9/11
detainees at MDC led the BOP to institute a policy of
videotaping all 9/11 detainee movements and resulted in
two OIG investigations, as well as investigations by the
BOP Office of Internal Affairs and the FBI. Despite his
awareness of these complaints and investigations, Hasty
failed to investigate the abuse, punish the abusers, train
his staff, or implement any process at MDC to review the
tapes for abuse. Many of these tapes were destroyed,
disappeared, or were taped over, and others were
withheld from the OIG for years before they were
“found” by MDC staff.

108. Typically, medical staff failed to examine or even
comment on injuries the 9/11 detainees received from
staff, or to ask how they occurred. MDC Plaintiffs and
class members were never given an opportunity to speak
to medical personnel outside the hearing of the
correctional officers who abused them; these officers sat
in on medical consults, and on occasion even assisted the
doctors. It was the practice of the medical staff not to
report abuse by correctional officers, and the MDC
Plaintiffs and the class members often did not ask for
doctors when they were abused for fear of retaliation by
those officers.

109. MDC staff verbally abused Plaintiffs and class
members by referring to them as “terrorists,” and other
offensive names; threatening them with violence; cursing
at them; insulting their religion; and making humiliating
sexual comments during strip-searches. These instances
of abuse were themselves the result of Hasty labeling the
detainees as “terrorists” in MDC memoranda despite the
lack of any connection between class members and
terrorist activity.
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110. Some MDC Plaintiffs and class members
complained about this abuse. For example, on February
11, 2002, Hammouda and several other class members
complained to the MDC counselor that MDC staff called
them “camel,” gave them the finger, and assaulted them.
No action was taken on these complaints. The counselor
who reported the complaint to the Warden was
ostracized and harassed.

Arbitrary and Abusive Strip-Searches

111. While Defendant Cuciti was given responsibility
for developing the strip-search policy on the ADMAX,
that policy was never put in writing, and the searches
were conducted inconsistently.

112. 9/11 detainees were strip-searched upon arrival
to MDC at the R&D Area and again after they had been
escorted, in handcuffs and shackles and under continuous
guard, to the ninth floor ADMAX SHU. Some of the
same officers who were present for a detainee’s strip-
search in R&D were present for the detainee’s strip-
search on the ADMAX SHU. Detainees were strip-
searched every time they were removed from or returned
to their cell, including before and after meeting with a
lawyer, receiving medical care, attending a court hearing
within the MDC, or being transferred to another cell.
These strip-searches occurred even when they had no
conceivable opportunity to obtain contraband, such as
before and after non-contact attorney visits which they
had been escorted to and from while handcuffed and
shackled and under continuous four-man guard, and
before and after being transferred directly from one cell
to another. For example, on October 25, 2001, Mehmood
had an immigration hearing and a noncontact legal visit
at MDC. Thus, he was strip-searched four times that
day. Similarly, Benatta was strip-searched both before
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and after an FBI interview, even though he was
transported in full restraints by five MDC staff members
from his locked cell to the bare FBI interview room and
back without the opportunity to receive contraband. The
strip-searches had no rational relation to any legitimate
penological objective.

113. At other times 9/11 detainees were subjected to
random strip-searches, despite remaining within their
locked cells without opportunity to receive contraband.
For example, MDC records indicate that Benatta was
strip-searched on September 23, 24, and 26 of 2001,
although he was not transported out of his cell on any of
those days.

114. Many, though not all, of these illegal strip-
searches were documented in a “visual search log”
created by MDC staff for review by MDC management,
including Hasty. Other illegal searches were captured on
videotape.

115. Strip-searches were employed by MDC staff as
punishment and used to humiliate the MDC Plaintiffs
and class members, using such tactics as having female
officers present, videotaping the strip-searches against
BOP policy, strip-searching detainees unnecessarily and
within view of other prisoners and staff, and making
jokes and humiliating comments during strip-searches.
On one occasion, a guard arrived in the middle of one of
Benatta’s strip-searches, and joked with the other guards
about how they should have let him know Benatta was
being searched, so he could have been there for all of it.
Another time, a female officer watched Benatta’s search.
For Hammouda, the searches were so traumatizing and
humiliating that they ruined the few visits he was able to
have with his wife. He was searched before and after
seeing her, and officers made derogatory statements
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about his body and otherwise harassed him. Some of
these searches were videotaped. The process made him
feel damaged before talking to his wife, and rendered
him anxious and depressed both before and after the
visits. It was so bad that Hammouda considered telling
his wife not to visit.

116. Many strip-searches conducted on the ADMAX
SHU were filmed in their entirety and frequently showed
the detainees naked, contrary to BOP regulations that
required strip-searches to “be made in a manner
designed to assure as much privacy to the inmate as
practicable.” One MDC videotape shows four officers
escorting a 9/11 detainee into a recreation cell and
ordering him to strip while the officers berate him for
talking too much with other detainees and for en-
couraging them to go on a hunger strike. The detainee
had just been taken from his cell, pat-searched, and then
escorted into the recreation cell by the four officers.
There was no correctional purpose or justification for this
strip-search.

117. On another occasion, MDC staff were ordered to
strip-search all 9/11 detainees without suspicion or any
opportunity to receive contraband in order to check to
see if they had shaven genitalia, based on the mistaken
belief that Muslims shave their genitals prior to
performing jihad. In fact, Muslims commonly shave their
bodies for religious and hygienic reasons.

118. The strip-searches caused all of the MDC Plain-
tiffs and class members embarrassment and humiliation.
Sleep Deprivation

119. Until March 2002, bright lights were kept on in
the cells of MDC Plaintiffs and class members 24 hours a
day, depriving them of sleep. Prison rules forbade det-
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ainees to cover their heads while lying in bed at night, so
there was no escape from the constant light. In addition,
officers banged loudly on their cell doors to wake them
up, interrupt their prayers, or generally harass them;
sometimes this noise-making took place during required
inmate counts at midnight, three and five a.m., but on
other occasions it was without this excuse.

120. MDC staff have defended much of the noise as a
necessary byproduct of “bar taps,” a safety procedure in
which correctional personnel use a mallet to tap on each
bar in the facility weekly to produce a noise and check for
stress or damage. MDC documents show that contrary
to past MDC practice, bar taps on the ADMAX unit were
conducted twice a night, in the middle of the night. On
some occasions, correctional officers walked by every 20
minutes throughout the night, kicked the doors to wake
up the detainees, and yelled things such as,
“Motherfuckers,” “Assholes,” and “Welcome to Amer-
ica.” Officers would also watch the in-cell cameras and
kick on the doors as soon as they thought a detainee was
asleep.

121. All the MDC Plaintiffs and class members
experienced sleep deprivation, causing substantial
physical and emotional distress. They complained re-
peatedly to officers, MDC management, and medical
personnel, yet received no relief. On one occasion,
Hammouda complained that he couldn’t sleep at night,
and was given a sheet of paper advising him to avoid
coffee.

De Facto Denial of Recreation; Inadequate Clothing
and Exposure to the Elements

122. Until October 30, 2001 MDC Plaintiffs and class
members were denied all recreation. After October 30,
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Plaintiffs and class members were offered “recreation” in
empty cages on the ADMAX range. The cages were
devoid of any exercise equipment and open to the sky.
Thus they were exposed to the elements, including rain
and, in the winter, snow and freezing cold. The MDC
Plaintiffs and class members were often offered
transport to these recreation cells at the early hour of six
or seven a.m., but denied any extra clothing besides their
light cotton prison garb, and, during the dead of winter, a
light jacket. Detainees who accepted these offers were
often physically abused along the way by MDC officers
who escorted them and were sometimes left for hours in
the cold recreation cell, over their protests, as a form of
punishment.

123. Thus, while “recreation” was nominally offered
several times a week, the MDC Plaintiffs and class
members were constructively denied exercise during the
fall and winter months. For example, MDC records show
that on November 8, 2001, only 13 of the 46 9/11
detainees who were offered recreation accepted
recreation. Two days later, on November 10, 2001, 11
9/11 detainees initially requested recreation, but all but
two of them changed their minds when the time came,
based on the cold wind that was blowing through the unit.
MDC records indicate that the entire range was so cold
that day, the officers wore jackets inside. Recreation was
offered again on November 13, but again, only two
detainees accepted due to the cold.

124. Bajracharya, for example, almost always refused
recreation. MDC records show that one of the few times
he chose to visit the recreation cages was December 28,
2001 at 8:45 in morning. He was left out in the elements
with only a thin coat until 11a.m., despite the fact that it
was below freezing that day.
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125. Khalifa was one of the few 9/11 detainees who
frequently accepted recreation, despite the cold, because
getting to breathe fresh air was the closest he could get
to feeling free. His acceptance of recreation did not
please the MDC guards, so they chose a cold day, and left
him outside in the recreation cage in the freezing cold for
four hours, with only a thin jacket. He knocked repeat-
edly at the door and asked the guards to get him, but
they merely laughed at him. When he was finally
brought back to his cell, he was shaking and could not
feel his feet.

126. MDC staff documented Plaintiffs’ and class
members’ consistent rejection of the opportunity for
“recreation” in ADMAX SHU Reports created for review
by MDC management, including Lopresti and Sherman.
Despite receiving many complaints about the cold, Hasty
decided not to issue warmer -clothing to the 9/11
detainees, and decided that recreation would continue to
be offered only in the chilly early morning.

127. Throughout the fall and winter, even the cells of
the MDC Plaintiffs and class members were extremely
cold. The MDC Plaintiffs were denied sweaters, jackets,
other warm clothing, or bedding adequate to keep them
warm. Throughout this period, MDC staff on the
ADMAX unit frequently wore jackets while inside to
keep warm.

Lack of Hygiene Items and Provision of Inadequate
and Unhealthy Food

128. The MDC Plaintiffs and class members were
deliberately denied adequate, healthy, and religiously
appropriate food. Meals in the ADMAX SHU were
meager and barely edible, leaving the MDC Plaintiffs
hungry.
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129. Contrary to the usual policy for inmates in
administrative segregation, MDC Plaintiffs and class
members were denied all access to the commissary,
pursuant to a written MDC policy created by Cuciti and
Lopresti, and approved by Sherman and Hasty. Nor
were they allowed to retain anything, even an extra
apple, in their cells.

130. MDC Plaintiffs and class members were also
denied access to basic hygiene items like toilet paper,
soap, towels, toothpaste, eating utensils, personal reading
glasses, and a cup for drinking water, pursuant to a
written MDC policy created by Cuciti and Lopresti, and
approved by Sherman and Hasty. Under the policy,
hygiene items were passed out and then retrieved daily.
Thus for the first several months of their detention, the
MDC Plaintiffs and class members were not allowed to
keep toilet paper, a towel, soap, a toothbrush, a cup, or
other personal hygiene items in their cells, making it
difficult to maintain proper health and hygiene, contrary
to religious dictates and personal dignity. This policy
was created for the 9/11 detainees, and had never been
imposed on inmates in administrative or disciplinary
segregation at MDC before.

Deliberate Interference with Religious Rights

131. MDC and Passaic Plaintiffs and class members
were consistently burdened in their attempts to practice
and observe their Muslim faith.

132. Soon after their arrival at MDC, Plaintiffs
requested copies of the Koran, but did not receive them
until weeks or even months later, pursuant to a written
MDC policy (created by Cuciti and Lopresti, and
approved by Hasty and Sherman) that prohibited the
9/11 detainees from keeping anything, including a Koran,
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in their cell. Abbasi recalls that it was weeks before he
received a Koran, and Hammouda and Mehmood did not
receive one until a month after they were each detained.
Benatta requested a Koran during the first several weeks
of his detention, and never received one.

133. While detained in the ADMAX SHU, MDC
Plaintiffs and class members were all denied the Halal
food required by their Muslim faith, despite many
requests for a Halal diet. MDC Plaintiffs and class mem-
bers often chose not to eat the main part of their meals
because they could not identify the type of meat it
contained. This exacerbated the hunger caused by their
already meager meals, and as a result, they were hungry
almost every day of their confinement at MDC.
Mehmood brought his religion to the attention of MDC
staff as early as November 30, 2001, yet he was not
cleared for a Halal diet until February 26, 2002. Abbasi
never received Halal food in the ADMAX.

134. There was no clock visible to the 9/11 detainees,
and MDC staff refused to provide them the time of day
so that they could pray at the proper times. The staff
also refused to tell 9/11 detainees the date, making it
difficult for them to know when Ramadan began.

135. MDC Plaintiffs and class members were
sometimes disciplined for not responding to a prison
count because they were in the midst of their prayers.
Hammouda, for example, received an incident report for
refusing to stand up for count. He filed a grievance over
this report, explaining that he needed to finish his
prayer, and stood up as soon as he was done. As a result
of the incident, he was prohibited from social visits for
sixty days.
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136. MDC staff frequently interrupted MDC Plain-
tiffs’ and class members’ prayers by banging on cell
doors, screaming derogatory anti-Muslim comments,
videotaping, and telling them to “shut the fuck up” while
they were trying to pray. Staff also mocked the detain-
ees’ prayer by attempting to repeat the Arabic phrases of
the Azan (the call to prayer) loudly. One MDC guard
frequently yelled “Jesus” whenever he heard the opening
phrases of the Azan.

137. Evidence and complaints about these practices
were brought to the attention of MDC management,
including Hasty.

138. At Passaic, the policy to deny detainees the
ability to practice their religion was implemented
similarly. There too, guards disrupted prayer time by
yelling and making noise. For example, guards would
purposely wait until the detainees were praying to hand
out razors and other hygiene supplies.

139. Detainees at Passaic were denied Halal food as
well. For example, when Turkmen requested Halal food,
the guard replied “This is not a hotel, this is a prison.”
The request was otherwise ignored.

Failure to Provide Handbooks

140. The usual channels for filing complaints of mis-
treatment were cut off at MDC. MDC handbooks which
explained how to file complaints about mistreatment
were not given to the MDC Plaintiffs and class members
on a timely basis, if at all. Abbasi, for example, did not
receive the MDC handbook until May of 2002. Some
MDC Plaintiffs and class members, including Abbasi,
received a short two-page explanation of policies at the
ADMAX SHU, but that document did not include any
information about making complaints, and was con-
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fiscated by MDC staff shortly after it was provided. By
putting them in the extremely isolated ADMAX SHU,
imposing a communications blackout, and shutting down
their ability to file complaints, MDC Defendants blocked
MDC Plaintiffs’ and class members’ access to normal
channels for lodging complaints of abuse and mis-
treatment.

ALLEGATIONS CONCERNING INDIVIDUAL
PLAINTIFFS

Ahmer Igbal Abbasi

141. Abbasi entered the United States in 1993 with a
visitor visa, and subsequently sought political asylum
from his native country of Pakistan. He remained in the
United States unlawfully after that application was
denied, only traveling one time in 1998 for a short trip to
Pakistan. He drove a cab in Manhattan and saved up to
purchase a small grocery store, which he sold prior to
2001.

142. Abbasi was arrested by the FBI on September
25, 2001. At the police station, he was interviewed at
length by FBI, INS and NYPD officers. The officers
asked Abbasi about his religious beliefs and practices.

143. Abbasi was not told why he was being arrested.
He later learned that he came to the attention of the FBI
because a house guest had presented a false social
security card at the New Jersey Department of Motor
Vehicles. The FBI became interested in Abbasi based
only on the report that the card, and a passport, had been
left by “a male possibly Arab” using Abbasi’s address.
Based on this information, and nothing more, Abbasi was
held as “of interest” to the PENTTBOM investigation,
and detained in maximum security confinement until
cleared of any connection to terrorism.
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144. On September 26, Abbasi was taken to the INS
Varick Street detention center. He acknowledged that
he had entered into a fraudulent marriage for the
purpose of obtaining a green card, and stated that he
would like to be deported. Abbasi was previously order-
ed removed and thus did not receive any immigration
hearings. Abbasi could have been removed by the INS
within weeks; instead, he was detained in harsh
conditions at MDC to facilitate the FBI’s investigation
into whether he might have any ties to terrorism.

145. On the afternoon of September 27, 2001 Abbasi
was transported to MDC by the INS “Special Response
Team” in a convoy of INS and NYPD vehicles. The
Special Response Team members wore full body armor
with helmets and goggles. The convoy used sirens, and

the streets were shut down. Once at MDC, Abbasi was
placed in the ADMAX SHU.

146. The conditions of Abbasi’s confinement were
harsh. Like the other MDC Plaintiffs and class mem-
bers, Abbasi was placed in the ADMAX SHU arbitrarily
and without justification, subjected to a communications
blackout, denied access to the outside world, counsel and
to his consulate, arbitrarily and abusively strip-searched,
and subjected to inhumane conditions of confinement
including sleep deprivation, constructive denial of
recreational activities and hygienic items, and dep-
rivation of adequate food and medical attention. Abbasi
was and remains a devout Muslim, and the MDC
Defendants deliberately and substantially interfered with
his religious practice. Abbasi was not provided with
timely notice of MDC’s complaint procedures.

147. Whenever Abbasi was removed from his cell, he
was placed in handecuffs, chains, and shackles. Four or
more MDC staff members typically escorted him to his
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destination, frequently inflicting unnecessary pain along
the way, for example, by tightening his handcuffs and
shackles so much that he periodically lost feeling in his
fingers and thumb. He was beaten upon arrival at MDC,
and systematically shoved into the wall upon later
transports. Despite the pain, Abbasi offered no resist-
ance, fearing that resistance would only make matters
worse. In early October, MDC staff began video-
recording his transports, and the physical abuse lessened
then to some degree. The guards were also verbally
abusive, and referred to Abbasi and the other detainees
as “fucking Muslims” and “terrorists.”

148. These conditions were completely without
penological justification, as no one at the FBI or the BOP
had any reason to suspect that Abbasi was dangerous or
connected to terrorism. The FBI never developed any
evidence to tie Abbasi to any terrorist activity, or indicate
that he might be dangerous. Indeed, the only reason
Abbasi was ever suspected of a connection to terrorism
was his identity as a Muslim from Pakistan.

149. On October 2, 2001, SIOC at FBI Headquarters
sent an electronic communication to the New York field
office requesting information about Abbasi and other
detainees. SIOC instructed the New York office to state
whether the FBI had an investigative interest in Abbasi,
describe the basis for the initial interest, supply specific
information justifying continued interest or non-interest,
and provide supporting documentation. It does not ap-
pear that the New York field office provided any
information in response to this request.

150. On October 15, 2001, Abbasi was interviewed at
MDC by a team of INS, FBI, and NYPD officers. He
was asked if he could provide information regarding
September 11, and questioned about his immigration
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status and his marriage. This was the last time Abbasi
was questioned by the FBI. In January, he was inter-
viewed again by the INS regarding his marriage. None
of these interviews developed any information tying
Abbasi to terrorism or indicating that he might be
dangerous.

151. By November 1, 2001, Abbasi had been cleared
by the New York field office of any connection to
terrorism. On that day, SIOC requested CIA name
traces on over one hundred detainees, including Abbasi,
for whom the FBI had found no link to the September 11
terrorist attacks or any other terrorist activity, or-
ganization, or plans. FBI Headquarters indicated that
these detainees would probably be released within seven
days. Agents at the New York field office sent electronic
communications to SIOC repeatedly over the next month,
reminding them that Abbasi, along with dozens of others,
had been cleared through their investigation, yet re-
mained detained as “of interest” pending Headquarters’
final decision.

152. Over three months later, on February 7, 2002,
Stephen Jennings, Acting Chief of the International Ter-
rorism Operations section of the FBI’s Counterterrorism
Division, told Michael Pearson, Executive Associate
Commissioner of the INS, that, after consultation with
FBI Headquarters, the FBI had no investigative interest
in Abbasi in connection to the PENTTBOM investiga-
tion. Mr. Jennings said that Abbasi could thus be remov-
ed from the INS’s custody list. Abbasi was moved from
the ADMAX SHU to the general population at MDC on
February 14, 2002.

153. On February 26, 2002, Abassi was charged with
three criminal offenses, including fraudulent marriage,
falsification of a social security card, and credit card
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fraud. He pled guilty to these offenses in June of 2002,
and was sentenced to time served. He was deported on
August 20, 2002.

154. Abbasi continues to suffer the emotional and
psychological effects of his detention in the United
States.

Anser Mehmood

155. Anser Mehmood was born in Lahore, Pakistan
on January 12, 1960. He moved from Pakistan to the
United States with his wife, Uzma, and three children in
1989. Uzma is Abbasi’s sister. Mehmood entered the
United States on a business visa and stayed after that
visa expired. The family lived in Bayonne, New Jersey,
and Mehmood’s fourth child was born there in 2000. In
May of 2001, Uzma’s brother—a United States citizen—
submitted an immigration petition for the entire family.

156. Mehmood used the money he made selling his
successful business in Pakistan to start a trucking
business which he operated on contract with a freight
moving company based in Ohio. He was successful and
saved enough money to purchase a house in New Jersey
and send money home to his family in Pakistan. His
children attended public school and adjusted well to life
in the United States.

157. On the morning of October 3, 2001, Mehmood
was asleep with his wife and year-old son. A team of FBI
and INS agents knocked on his door. The agents
searched their home and questioned Mehmood and his
wife about their immigration status and their relatives,
and showed them pictures of individuals who they did not
recognize. The agents also asked him whether he was
involved with a jihad. Mehmood acknowledged that he
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had overstayed his visa, and showed the agents the social
security number he was using to work.

158. Mehmood’s arrest was a still more remote result
of the F'BI investigation of the lead that led to Abbasi’s
arrest—that “a male possibly Arab” left a fake social
security card and passport at the New Jersey DMV.
While investigating Abbasi, the FBI found the name of
his sister Uzma. They came to the house to speak to her,
not Mehmood.

159. The FBI told Mehmood they had no interest in
him, but that they had to arrest Uzma, as they were
interested in learning information from her about
another brother, still living in Pakistan. Mehmood
convinced the FBI to arrest him instead of Uzma, who
was still breastfeeding their infant. The agent told
Mehmood that they had no choice but to arrest one of the
parents, but that Mehmood faced a minor immigration
violation only, and he would be out on bail within days.

160. Mehmood was handcuffed and placed in a car
with several INS officers, who transported him to the
INS Varick Street detention center, where he was placed
in a cell with several other Pakistani and Arab men who
had also overstayed their visas. Later that day, he was
placed in handcuffs and shackles and put in a van with
three other men, flanked on either side by FBI vehicles,
which blocked off the side roads as they drove to the
Metropolitan Detention Center.

161. Mehmood was charged with overstaying his visa.
On October 25, 2001 he was denied bond and political
asylum. On December 5, 2001 he was ordered removed.
He appealed, but this appeal was subsequently
withdrawn. Throughout this period, he was detained in
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harsh conditions at MDC to facilitate the FBI’s inves-
tigation into whether he might have any ties to terrorism.

162. Mehmood’s time in the ADMAX SHU at MDC
was harsh. His abuse began the moment he entered
MDC on October 4, 2001. He was dragged from the van
by several large corrections officers, who threw him into
several walls on his way into the facility. His left hand
was broken during this incident and remained swollen for
some time afterward. He later learned that he sustained
neurological damage in his hand and hearing loss.
Mehmood was photographed, and then re-photographed
after MDC guards cleaned the blood from his mouth.
The guards threatened to kill him if he asked any
questions. One asked if he knew why he was at MDC.
He responded that he was there for overstaying his visa.
The guard disagreed, and said he was there for the
attack on the World Trade Center.

163. Mehmood was then transported in handecuffs
and shackles to the ADMAX SHU, and placed in a cell
with a man named Ashraf.

164. The family’s neighbors learned that Mehmood
had been arrested through media reports, and began
harassing the family. Mehmood’s children were isolated
and taunted at school. Uzma could not support the fam-
ily without his financial contribution, and eventually, in
February of 2002, Uzma and the children were forced to
return to Pakistan.

165. The conditions of Mehmood’s confinement were
harsh. Like most if not all of the other MDC Plaintiffs
and class members, Mehmood was placed in the ADMAX
SHU arbitrarily and without justification, subjected to a
communications blackout, denied access to counsel and to
his consulate, arbitrarily and abusively strip-searched,
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and subjected to inhumane conditions of confinement
including sleep deprivation, constructive denial of
recreational activities and hygienic items, and depriv-
ation of adequate food and medical attention. Mehmood
was and remains a devout Muslim, and the MDC
Defendants deliberately and substantially interfered with
his religious practice. Mehmood was not provided with
timely notice of MDC’s complaint procedures.

166. Whenever Mehmood was removed from his cell,
he was placed in handcuffs, chains, and shackles. Four or
more MDC staff members typically escorted him to his
destination, frequently inflicting unnecessary pain along
the way, for example, by banging him into the wall,
dragging him, carrying him, and stepping on his shackles
and pushing his face into the wall. They were also
verbally abusive, and stated that Mehmood was
responsible for 9/11, so they would do to him what he did
on that day. He also witnessed correctional officers make
ethnic and religious slurs to other 9/11 detainees.

167. These conditions were without any penological
justification, as no one at the FBI or the BOP had any
reason to suspect Mehmood of connection to terrorism or
posing a danger. The FBI never developed any evidence
to tie Mehmood to any terrorist activity or indicate that
he might be dangerous. Indeed, the only reason Meh-
mood was ever suspected of a connection to terrorism
was his identity as a Muslim from Pakistan.

168. Mehmood was never interviewed by the INS or
the FBI after his arrest. According to FBI documents,
Mehmood was of interest because he refused to accept a
“lucrative transportation assignment” on September 11,
2001. However, by November or December of 2001, the
FBI agent investigating Mehmood had determined that
his refusal was ordered by the trucking company he did
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contract work for, due to the turmoil following
September 11, and that Mehmood should be deported.
On November 1, 2001, Mueller requested CIA name
traces on dozens of detainees, including Mehmood, for
whom the FBI had found no link to the September 11
terrorist attacks or any other terrorist activity, organ-
ization, or plans. Mueller indicated that the detainees
would probably be released within seven days.

169. Despite these indications, a December 17, 2001
list of FBI interest detainees maintained at FBI
headquarters stated that Mehmood was “of interest” to
the FBI. Mehmood’s clearance at FBI Headquarters
was “pending” by January 16, and finalized by January
30, 2002.

170. On February 6, 2002 Mehmood was moved to
the general population in MDC. He was told that he
would be deported shortly. It appears from FBI docu-
ments that this action was not based on Mehmood’s
clearance, but rather on a motion by his attorney to have
him moved out of segregation. On March 29, 2002 he was
charged with working with an unauthorized social
security number. He pled guilty and was sentenced to
eight months in prison. On April 4, 2002 he was trans-
ferred to Passaic County Jail, in New Jersey. He was
deported to Pakistan on May 10, 2002.

171. Mehmood continues to suffer the emotional and
psychological effects of his detention in the United
States. Mehmood lost his home and business due to his
detention, and has had trouble finding work in Pakistan.

Benamar Benatta

172. Benamar Benatta, a citizen of Algeria, initially
entered the United States on a nonimmigrant visitor visa
on December 31, 2000. Benatta was then a member of
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the Algerian Air Force, and came to the United States to
receive aviation training at a Northrop Grumman
training facility. Benatta completed that training pro-
gram, but remained in the United States past the
expiration of his visa with the goal of seeking political
asylum and gaining employment in this country. On
September 5, 2001 he crossed the Canadian border with
false documentation and applied for refugee status.

173. Benatta was detained by Canadian authorities
for investigation. The day after the September 11
attacks, Canadian authorities alerted authorities in the
United States to Benatta’s profile and presence in
Canada and transported him, against his will, back to the
United States, where he was taken into custody by the
INS. Benatta was detained for several days at the Rain-
bow Bridge port of entry in Niagara Falls, New York,
where he was interrogated by the FBI regarding his
false identification. A detailed summary of this interview
was sent by electronic communication to SIOC, along
with copies of investigatory notes by Canadian and US
immigration officials and photocopies of the documents
taken off Benatta.

174. The INS immediately commenced removal
proceedings against Benatta based on his visa overstay
and transferred him to Batavia Federal Detention
Facility (BFDF). At BFDF, Benatta was served with a
Notice to Appear at the Immigration Court in Batavia,
New York on September 25, 2001. However, on Sept-
ember 16, 2001, before Benatta could retain or confer
with counsel, he was transported to MDC in Brooklyn.

175. Benatta was transferred to MDC on a private
jet, without explanation. He was one of the first

detainees in the brand new ADMAX SHU, and thus
there were no others to explain to him what was
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happening. He was placed in the ADMAX SHU with
nothing—no toilet paper, toothpaste, a toothbrush, or
shoes. To protest his conditions he went on a seven day
hunger strike. He began eating again after MDC staff
told him he would be force fed, and described how they
would stick a tube down his throat.

176. The conditions of Benatta’s confinement were
harsh. Like most or all of the other MDC Plaintiffs and
class members, Benatta was placed in the ADMAX SHU
arbitrarily and without justification, subjected to a
communications blackout, denied access to counsel and to
his consulate, arbitrarily and abusively strip-searched,
and subjected to inhumane conditions of confinement
including sleep deprivation, constructive denial of
recreational activities and hygienic items, and depriva-
tion of adequate food and medical attention. Benatta was
and remains a devout Muslim, and the MDC Defendants
deliberately and substantially interfered with his re-
ligious practice. Benatta was not provided with timely
notice of MDC’s complaint procedures.

177. Whenever Benatta was removed from his cell, he
was placed in handcuffs, chains, and shackles. Four or
more MDC staff members typically escorted him to his
destination, frequently inflicting unnecessary pain along
the way, for example, by deliberately kicking Benatta’s
manacles and shackles into his lower body. Despite the
pain, Benatta offered no resistance, fearing that res-
istance would only make matters worse.

178. Benatta’s only consistent access to the outside
world was the view from one small window. Even that
was taken away when MDC officials painted over the
window, to further punish Benatta and the other
detainees. On April 6, 2002, Benatta received an incident
report for attempting to scrape the frosting of his cell
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window so he could see the outside world. After that
incident report, MDC guards ordered Benatta to
apologize to them, and retaliated against him by taken
[stc] his blanket at night. The guards did this several
times, and also once punished Benatta by taking his
dinner.

179. Benatta’s detention in harsh conditions had a
profoundly deleterious impact on his health. Twice,
Benatta attempted to injure himself due to his distress
over the inexplicable, prolonged, and arbitrary con-
finement.

180. On October 6, 2001, Benatta’s cellmate was
removed for a medical emergency. Benatta was trans-
ferred to a recreation cage and was observed there
banging his head into the concrete wall. MDC staff did
nothing to stop him, nor did they seek psychological
treatment for Benatta after this incident.

181. The lights were left on in his cell for 24 hours a
day and guards banged on the walls and made loud
noises in the night to keep him from sleeping. When
Benatta tried to cover his face with a blanket to sleep, the
guards ordered him to remove it. Benatta was unable to
sleep for days at a time due to this abuse. On November
27, 2001 Benatta was left out in a recreation cage for two
hours. The temperature that morning was in the 40s, and
it was cloudy. When he was brought back inside, he
requested a visit from the staff psychologist for sleep
deprivation. After speaking to Benatta for five minutes
through the door of his cell, the psychologist stated that
Benatta was fine, and left.

182. The next day, November 28, 2001, Benatta asked
to speak to the psychologist again. One hour later, one of
the guards observed Benatta looking out his cell door
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window and vrefusing to respond to the guard’s
statements. Twenty minutes after that Benatta’s cell-
mate, Khalifa, sounded his distress alarm to alert the
guards that Benatta was attempting to hurt himself by
banging his head against the bars of his cell. Benatta
does not remember what he was thinking, or whether he
was trying to kill himself. He just snapped. The next
thing he knew, several MDC guards entered his cell,
jumped him, threw him to the floor and began beating
and kicking him. Benatta believes that it was during this
incident that he chipped his tooth. He was forcibly
extracted from his cell by MDC guards and carried to a
solitary strip cell, where he was tied tightly to a metal
bed, without a mattress, and left for over four hours on
suicide watch. He was subsequently released from four-
point restraints and placed in ambulatory restraints for
another two hours. At no point on that day nor after-
wards was he removed from the unit for psychological
treatment or a physical examination. From that day for-
ward, Benatta was kept in a cell alone.

183. Benatta had several immigration hearings at
MDC. On December 12, 2001, an INS attorney gave the
immigration judge a document from the FBI’s
Counterterrorism Unit in Washington, which stated that
Benatta was “of interest” to the FBI. The judge ordered
him removed to Canada or, in the alternative, to Algeria.
Although Benatta would have accepted removal to
Canada, he appealed his removal order because the FBI
officers who interrogated him threatened to have him put
on a military jet and sent to Algeria, where Benatta
feared execution. Benatta did not have the assistance of
counsel in writing his appeal, or access to any assistance
or law books. He did not even have use of a pen for
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longer than ten minutes. That appeal was dismissed on
April 8, 2002.

184. Benatta’s conditions of confinement were
without any penological justification, as no one at the
FBI or the BOP had any reason to suspect Benatta of
connection to terrorism or posing a danger. The FBI
never developed any evidence to tie Benatta to any
terrorist activity or indicate that he might be dangerous.
Indeed, the only reason Benatta was ever suspected of a
connection to terrorism was his identity as a Muslim
from Algeria.

185. Benatta was interrogated by the FBI several
times during his detention at MDC. He was questioned
about his religious practices and beliefs, his citizenship,
and his Algerian Air Force employment. On September
29, 2001, information about Benatta, gleaned from an
FBI interview at MDC on September 23, 2001, along
with other interviews and investigation, was sent to SIOC
from the New York FBI field office.

186. On October 1 and 2, 2001 SIOC sent electronic
communications to the New York field office requesting
information about Benatta and other detainees. As with
Abbasi, SIOC instructed the New York field office to
state whether the FBI had an investigative interest in
Benatta, describe the basis for the initial interest, supply
specific information justifying continued interest or non-
interest, and provide supporting documentation.

187. The New York field office did not respond with
any affirmative statement of interest or any information
regarding Benatta’s potential ties to terrorism. Despite
this, at some point in late 2001 Benatta was identified as
“of special interest” by the Joint Terrorism Task Force,
and one summary of the FBI’s investigation into Benatta
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includes information from an MDC intelligence memo
indicating that Benatta is suspected of ties to terrorist
organizations. There is no indication of what this alleged
suspicion was based upon, nor any supporting details. As
early as November 2, 2001, the FBI agent assigned to
Benatta’s case determined that he was of no interest to
the PENTTBOM investigation.

188. On November 5, 2001 the New York Field office
indicated their investigation was complete by submitting
Benatta’s name to SIOC for FBI Headquarters to
request a CIA name trace and officially clear him.
Benatta was officially cleared of any connection to ter-
rorism at FBI Headquarters on November 14, 2001.
Both the FBI's New York field office and SIOC were
aware that Benatta was not of interest to the PENT-
TBOM investigation, and information about Benatta’s
clearance was also available to officials in the Bureau of
Prisons, and at the MDC. Despite this, until April 30,
2002 when he was transferred to general population, he
remained in extremely restrictive conditions in the
ADMAX SHU.

189. On May 3, 2002 SIOC sent another electronic
communication to the New York field office again
requesting information about whether the FBI had an
interest in Benatta. The New York Field office res-
ponded on May 15, 2002 that they had no investigative
interest in Benatta.

190. On December 12, 2001 Benatta was indicted in
the Western District of New York for possession of a
false social security card and a false alien registration
receipt card. Despite a magistrate judge’s order to
“arrest Mr. Benatta, and bring him forthwith to the
nearest Magistrate Judge” to answer the indictment,
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Benatta was not arraigned, nor brought before any
magistrate, until April 30, 2002.

191. On September 12, 2003 United States Magi-
strate Judge Schroeder recommended dismissal of both
of the counts against Benatta, holding that Benatta’s
detention in MDC was criminal in nature, and violated
his Sixth Amendment right to a speedy trial. See United
States v. Benatta, No. 01-CR-247E, 2003 U.S. Dist.
LEXIS 16514 (W.D.N.Y. Sept. 12, 2003). Judge
Schroeder determined Benatta was in criminal detention
because of his transfer from INS custody, against INS
procedures, and without immigration justification, as well
as his assignment of a United States Marshall Service
number, his extremely restrictive conditions of con-
finement, and his repeated interrogations by the FBI.
Judge Schroeder described Benatta’s detention as a
“subterfuge” and “sham,” created to hide the reality that,
because Benatta was an “Algerian citizen and a member
of the Algerian Air Force, [he] was spirited off to the
MDC Brooklyn ... and held in the SH[U] as ‘high
security’ for the purposes of providing an expeditious
means of having [him] interrogated by special agents of
the FBI....” Id. at 25. The judge held that Benatta was
“primarily under the control and custody of the FBI”
from September 16, 2001 until April 2002, and that
accepting the United States’ claim that Benatta “was
being detained by the INS during that period of time, for
the purpose of conducting removal proceedings would be
to join in the charade that has been perpetrated.” Id. at
30.

192. Benatta remained in the United States in
immigration detention while he continued to seek
political asylum. He was transferred to Canadian cus-
tody in 2006 and sought refuge [sic] status there. He was
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granted refugee status from Canada in 2007, and his
application for permanent resident status is currently
pending.

193. Benatta continues to suffer the emotional and
psychological effects of his seven and a half month
detention in the ADMAX SHU. He has been diagnosed
with post-traumatic stress disorder and has seen a
therapist and tried different medications periodically
since his release. He has trouble concentrating and
writing, and is pessimistic about his chances in school or
in a career. He is isolated from family and friends and
has trouble communicating and trusting others. He has
been unable to get a job, in part because no one will hire
him after learning about his time in detention.

Ahmed Khalifa

194. Ahmed Khalifa entered the United States on
July 16, 2001 on a student visa. Khalifa had completed
five years of a six year program toward a medical degree
at the University of Alexandria in Egypt. He planned to
return to Egypt to complete the degree, and had a return
ticket to Egypt for October 15, 2001. While in the United
States, he worked for approximately six weeks at a
clothing store. After that, he started working at a deli.
He worked at both places without authorization.

195. Khalifa came to the attention of the FBI after
the husband of a postal service worker reported a tip to
the FBI hotline stating that several Arabs who lived at
Khalifa’s address were renting a post-office box, and
possibly sending out large quantities of money.

196. On September 30, 2001, Khalifa was home at the
apartment he shared in Brooklyn with several Egyptian
friends when there was a knock on the door. He opened
the door to find over ten FBI, INS and NYPD officers.
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One FBI agent asked Khalifa for identification, and
Khalifa showed him his international travelers/student
ID. The officers searched his wallet, and appeared to be
very interested in a list of phone numbers of friends in
Egypt.

197. The officers searched the apartment without
consent. One FBI agent asked Khalifa about his room-
mates by name. They asked for his passport, and asked
if he had anything to do with September 11. One of the
FBI agents told Khalifa that they were only interested in
three of the roommates, but another agent interrupted,
and said they also needed Khalifa. An FBI agent asked
an INS agent to arrest Khalifa for working without
authorization. He was then handcuffed, and placed in a
vehicle. They drove to the work places of Khalifa’s other
two roommates, who were not at home during the sweep,
and arrested them as well.

198. Khalifa and the others were taken to the INS
Varick Street detention facility, where they filled out
some paperwork and were told they would be released
after 24 hours. They were told not to contact their
embassy otherwise it would mean trouble for them.

199. Khalifa was charged with working without
authorization. On November 13, 2001, he was ordered
removed from the United States. On that day, he waived
his right to appeal the removal order because he thought
accepting deportation would be the fastest way to get out
of MDC. Khalifa could have been removed within days;
instead he was detained in harsh conditions at MDC to
facilitate the FBI’s investigation into whether he might
have any ties to terrorism.

200. Khalifa was transported to MDC on October 1,
2001. The five roommates were all chained together by
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officers in combat gear and escorted in armored convoy
to MDC. When the convoy passed by Ground Zero, one
officer stated, “See what you've done.”

201. Khalifa was processed at the ground floor of
MDC. One employee took his glasses. He did not receive
another pair for 90 days. He was slammed into the wall,
pushed and kicked by MDC officers and placed into a wet
cell, with a mattress on the floor. Khalifa’s wrists were
cut and bruised from his handcuffs, and he was worried
about other detainees, whom he heard gasping and
moaning through the walls of his cell.

202. Khalifa was interviewed by the FBI and the INS
on October 7, 2001 at MDC. One of the FBI officers
noticed the bruises on Khalifa’s wrists and apologized.
When Mr. Khalifa told them he was being abused by
MDC guards, they stated it was because he was Muslim.
The agents questioned him about whether he knew
Sheikh Omar Abdel-Rahman, and whether Khalifa was
religious. They asked him how frequently he prayed and
what mosques he visited in Egypt. This was his only
interview with the FBI. In their notes of the interview,
the F'BI agents did not express any doubt as to Kahlifa’s
credibility, any suspicion of ties to terrorism, nor any
interest in him in connection to the PENTBBOM
investigation.

203. After the interview, Khalifa was strip-searched
by MDC guards, who recorded the search with a video
camera and laughed when they made him bend over and
spread his buttocks.

204. The conditions of Khalifa’s confinement were
harsh. Like most or all of the other MDC Plaintiffs and
class members, Khalifa was placed in the ADMAX SHU
arbitrarily and without justification, subjected to a
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communications blackout, denied access to counsel and to
his consulate, arbitrarily and abusively strip-searched,
and subjected to inhumane conditions of confinement
including sleep deprivation, constructive denial of
recreational activities and hygienic items, and dep-
rivation of adequate food and medical attention. Khalifa
was and remains a devout Muslim, and the MDC
Defendants deliberately and substantially interfered with
his religious practice. Khalifa was not provided with
timely notice of MDC’s complaint procedures.

205. Whenever Khalifa was removed from his cell, he
was placed in handecuffs, chains, and shackles. Four or
more MDC staff members typically escorted him to his
destination, frequently inflicting unnecessary pain along
the way, for example, by deliberately over-tightening his
cuffs and twisting his fingers and wrists. They tried to
conceal this abuse from the cameras. Despite the pain,
Khalifa offered no resistance, fearing that resistance
would only make matters worse. Guards on the night-
shift smoked on the range and blew smoke into Khalifa’s
cell.

206. Toward the end of November, Khalifa was
placed into a cell with Benamar Benatta. Benatta had a
lot of trouble sleeping because of the cell lights and the
guards making noises throughout the night. At one
point, Benatta had not slept for four nights straight and
tried to complain to the guards about it. Khalifa heard
Benatta ask for them to turn off the lights, or for sleeping
pills or even just something to read. No one responded.
One night, Khalifa awoke in the middle of the night to
find that Benatta had taken a plastic spoon and cut
himself on his hand. The next morning, Benatta began
slamming his head into the wall. Khalifa tried to stop
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him, but Benatta pushed him away, so Khalifa pushed the
distress button in his cell to call the guards.

207. The guards burst into the cell and removed
Khalifa, who was crying over worry about Benatta. They
lifted Benatta up and slammed him into the wall as they
removed him from the cell. Khalifa did not see Benatta
again.

208. Benatta’s breakdown coincided with the fourth
day of Khalifa’s hunger strike. He was refusing to eat
until the MDC guards allowed him to call the Egyptian
consulate. After Benatta was removed from his cell, one
MDC guard told Khalifa that Benatta was refusing to eat
until Khalifa began to eat too. To help Benatta, Khalifa
started eating again, despite his continued lack of con-
sular access.

209. Khalifa made many requests of the guards: for
shoes, books, and medical care, and for clothing to cover
himself because female guards were present, and
therefore saw him naked, during clothing exchange.
None of these requests was granted.

210. Khalifa’s conditions of confinement were com-
pletely without penological justification, as the FBI never
developed any evidence to connect Khalifa to terrorism,
and no one at the FBI or the BOP had any reason to
suspect Khalifa of posing a danger. The only reason
Khalifa was ever suspected of a connection to terrorism
was his identity as a Muslim from Egypt.

211. By November 5, 2001, the New York office of
the FBI had completed its clearance investigation of
Khalifa, and sent his name to SIOC, at FBI head-
quarters, to be sent out for a CIA name trace. Agents at
the New York field office sent electronic communications
to SIOC repeatedly over the next month, reminding them
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that Khalifa, along with dozens of others, had been
cleared through their investigation, yet remained
detained as “of interest” pending Headquarters’ final
decision. Khalifa’s clearance was “pending” at FBI
headquarters as early as November 14, 2001, yet Khalifa
was held in limbo for months longer. A list of “of
interest” detainees maintained at FBI headquarters
dated December 17, 2001 states that the FBI had no
interest in Khalifa, and that a clearance letter by
Maxwell had been signed, but not sent. Khalifa was not
officially cleared until December 19, 2001. He was not
deported nor released from the ADMAX SHU until mid-
January.

212. Khalifa was deported on January 13, 2002. It
was the middle of the winter, but the MDC guards
brought him to JFK airport wearing only pants and a t-
shirt. Khalifa asked for a coat, and they refused.

213. Khalifa was seriously affected by his detention
and abuse. He sought treatment for depression upon
return to Egypt, and continues to suffer to this day.
Among other symptoms, he has trouble concentrating,
and has found his medical study difficult. These issues
have negatively affected his career in medicine and his
ability to enjoy life.

Saeed Hammouda

214. Saeed Hammouda lawfully entered the United
States on August 31, 1999 on a business visa. He
subsequently changed his status to a student visa and
began studying to receive an MBA in marketing. He
married a United States citizen with whom he had a prior
relationship in March 7, 2001, and she petitioned for him
to change his status to a lawful permanent resident.
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215. On October 7, 2001, Hammouda was temporarily
staying at the Manhattan apartment of a friend, Nabil
Abdullah, when five or six FBI and INS agents arrived at
his door. Hammouda allowed the agents to search the
apartment. The FBI treated his friend’s things as if they
were Hammouda’s and seized several items that be-
longed to Hammouda’s friend including a computer,
flight manuals, and an ice making machine.

216. The agents told Hammouda they were inter-
ested in him because he was not in the United States
lawfully. The agents asked him if he was religious, what
mosques he attended, and whether he prayed every
Friday. Hammouda gave them his social security card
and identification card. He was sick and preparing to
take medicine, which they would not allow him to do. The
INS agents asked him questions about his wife and his
marriage. This lasted for several hours.

217. A week later, on October 14, 2001, FBI and INS
agents returned to the apartment. One INS officer told
Hammouda he was present in the country illegally and
arrested him. Hammouda was transported to the INS
Varick Street detention center and charged with vio-
lating his visa by working without authorization. When
he was eventually brought before an immigration judge
(“IJ”), an INS officer opposed his bond and the IJ denied
bond. He was also brought for immigration hearings on
November 14, 2001 and December 5, 2001. On February
15, 2002 he received a final removal order, which he did
not appeal. The INS could have removed Hammouda
within weeks, instead his deportation was delayed while
he was detained in harsh conditions at MDC to facilitate
the FBI’s investigation into whether he might have any
ties to terrorism.
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218. After processing at the Varick Street detention
center, Hammouda was placed in a convoy of vehicles and
transported to the MDC. He was processed on the
ground floor of the MDC and his glasses were taken from
him. During his transport and processing, Hammouda
was verbally and physically abused and called derogatory
names. He was pressed against the wall several times,
and sometimes his face hit the wall. He was strip-
searched three times, and called names such as “terror-
ist” and “Arabic asshole.” He was then transported to
the ADMAX SHU, where he was detained for eight
months.

219. In January 2002, Hammouda was interrogated
for four or five hours by two FBI agents and an INS
officer. He was interrogated several times, and was ad-
ministered a polygraph test. These interrogations and
the polygraph test caused distress and anxiety.

220. The -conditions of Hammouda’s confinement
were harsh. Like most or all of the other MDC Plaintiffs
and class members, Hammouda was placed in the AD-
MAX SHU arbitrarily and without justification, sub-
jected to a communications blackout, denied access to
counsel and to his consulate, arbitrarily and abusively
strip-searched, and subjected to inhumane conditions of
confinement including sleep deprivation, constructive
denial of recreational activities and hygienic items, and
deprivation of adequate food and medical attention.
Hammouda was and remains a devout Muslim, and the
MDC Defendants deliberately and substantially inter-
fered with his religious practice. Hammouda was not
provided with timely notice of MDC’s complaint proce-
dures.

221. Whenever Hammouda was removed from his
cell, he was placed in handcuffs, chains, and shackles.
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Four or more MDC staff members typically escorted him
to his destination, frequently inflicting unnecessary pain
along the way, for example, by deliberately overtight-
ening his cuffs and twisting his fingers and wrists. They
tried to conceal this abuse from the cameras. Despite the
pain, Hammouda offered no resistance, fearing that
resistance would only make matters worse.

222. Officers routinely used profanity and -called
Hammouda derogatory names. One officer threw
hygiene supplies at the detainees during the materials’
distribution. Other officers made sexual comments about
Hammouda’s wife. Hammouda complained to various
MDC supervisors about this abuse.

223. In the winter months the SHU was very cold at
night. Mr. Hammouda could not sleep because of the
lights and the temperature. On some nights, Mr. Ham-
mouda paced his small cell to become fatigued and induce
sleep.

224. Hammouda’s conditions of confinement were
without any penological justification, as no one at the
FBI or the BOP had any reason to suspect Hammouda of
connection to terrorism or posing a danger. The FBI
never developed any evidence to connect Hammouda to
terrorism, or to cause concern that he might be
dangerous. The only reason Hammouda was ever sus-
pected of a connection to terrorism was his identity as a
Muslim from Egypt.

225. As early as October, Hammouda’s INS file
indicated that he was not of interest. And on November
5, 2001 the New York Field office indicated their
investigation was complete by submitting Hammouda’s
name to SIOC so that FBI Headquarters could request a
CIA name trace and officially clear him. Headquarters
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had apparently already received this clearance through
another source, because on November 1, 2001, SIOC
requested CIA name traces on over one hundred
detainees, including Hammouda, for whom the FBI had
found no link to the September 11 terrorist attacks or
any other terrorist activity, organization, or plans.
Headquarters indicated that the detainees would
probably be released within seven days.

226. Agents at the New York field office sent
electronic communications to SIOC repeatedly over the
next month, reminding them that Hammouda, along with
dozens of others, had been cleared through their
investigation, yet remained detained as “of interest”
pending Headquarters’ final decision. However, as of
December 17, 2001, FBI Headquarters listed Hammouda
as “of interest.” Hammouda was officially cleared by
FBI Headquarters on January 17, 2002, yet he was not
removed from the ADMAX. Inexplicably, on May 3, 2002
SIOC sent an electronic communication to the New York
field office again requesting information about whether
the FBI had an interest in Hammouda. The New York
field office responded on May 15, 2002 that now they did
have an investigative interest in Hammouda.

227. Despite having been cleared of any connection to
terrorism in January, Hammouda was detained in the
ADMAX until he was deported on June 14, 2002.

228. Hammouda continues to suffer the emotional
and psychological effects of his detention in the United
States. He felt like a stranger to his own family when he
was released from custody. For almost eight months
after his release, he did not work and remained at home.
Even today, he has problems in open areas and prefers to
be in little or no light. He is fearful of any travel outside

Egypt.
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Purna Raj Bajracharyva

229. Bajracharya entered the United States in 1996
on a three-month B1 business visa. He overstayed that
visa to remain in Queens, New York for five years. He
worked at various odd jobs, including at a Queens
Pizzeria and a flower Shop in Manhattan, and sent money
home to his wife and sons in his native Nepal.

230. Bajracharya planned to return to his home,
Katmandu, in fall or winter 2001. In anticipation of that
return, he used his video-camera to record the New York
streets he had grown to know, so that he could show
them to his wife and children. Bajracharya came to the
attention of the FBI on October 25, 2001, when a Queens
County District Attorney’s Office employee observed an
“arab male” videotaping outside a Queens’ office building
that contained the Queens County District Attorney
Office and a New York FBI office. Investigators from
the Queens D.A. office approached Bajracharya, and
asked him why he was taking pictures. Bajracharya, who
speaks little English, tried to explain that he was a
tourist. He was taken inside the building, searched, and
interrogated. At some during the five hour long inter-
view, FBI and INS agents arrived and took part.

231. Upon the agents’ request, Bajracharya brought
the FBI and INS to his apartment in Woodside and
provided them with his passport and various ident-
ification documents. He acknowledged that he had
overstayed his visa and was in the United States
unlawfully.

232. Bajracharya was then placed under arrest by
the INS. FBI Agent Wynne, who was assigned to
investigate Bajracharya further, indicated to the INS
that he would follow up with a telephone call the next day



321a

regarding whether or not the FBI had interest in
Bajracharya.

233. An INS form I-213 dated October 26, 2001
indicates that FBI interest in Bajracharya was “un-
determined” and the case was assigned to FBI Agent
Wynne. That day, however, the FBI special agent in
charge of the New York Joint Terrorism Task Force told
the INS that Bajracharya was “of active investigative
interest to the FBI” based on the videotaping. Thus, the
INS district director recommended that Bajracharya be
detained in MDC. A second I-213 was issued, indicating
that the FBI had “special interest” in Bajracharya. The
following day, October 27, the Custody Review Unit at
INS headquarters in DC approved Bajracharya’s trans-
fer to MDC.

234. Bajracharya was transported to MDC on
October 27, 2001. He recalls being pushed forcibly when
he was brought out of the van and seeing a T-shirt on the
wall with a picture of an American flag on it. He was
taken to the ADMAX SHU and placed in a cell alone. He
remained alone for the next two months.

235. Bajracharya was interviewed at MDC, this time
with the assistance of an interpreter, by FBI Agent
Wynne and other law enforcement personnel on October
30, 2001. Bajracharya provided the agents with infor-
mation about his time in the United States, his em-
ployment history and his finances, and explained that he
was videotaping the building in question as a tourist.
Bajracharya was asked whether he was Muslim or knew
any Muslims. A Buddhist, Bajracharya explained that he
was not Muslim, knew no Muslims, and loved the United
States but was planning to return to Nepal to be with his
family. In his notes regarding the interview, Wynne did
not express any doubt as to Bajracharya’s credibility, any



322a

suspicion of ties to terrorism, nor any interest in him in
connection to the PENTTBOM investigation.

236. Two days later, after corroborating various
aspects of Bajracharya’s statements, FBI Agent Wynne
issued an FBI report clearing Bajracharya of any
connection to terrorism and informed him that he could
expect the matter to be resolved within a week or so.
That weekend, Wynne received pleading phone -calls
from Bajracharya’s sons, who had learned of their
father’s arrest from his roommate in Queens.

237. By November 5, 2001, the New York office of
the FBI had completed its clearance investigation of
Bajracharya and sent his name to SIOC, at FBI
headquarters, to be sent out for a CIA name trace.
Agents at the New York field office sent electronic
communications to SIOC repeatedly over the next month,
reminding them that Bajracharya, along with dozens of
others, had been cleared through their investigation, yet
remained detained as “of interest” pending Head-
quarters’ final decision. Other FBI documents, including
a list of interest detainees maintained in FBI head-
quarters, indicate that the FBI had closed its inves-
tigation and concluded they had no interest in Baj-
racharya by mid-November 2001. Despite all these
clearances, Bajracharya was held at MDC in the
ADMAX SHU until he was deported on January 13,
2001.

238. Throughout Bajrachareya’s confinement, Agent
Wynne spoke to counterterrorism officials in the United
States Attorney’s Office and within the INS, seeking to
understand why the detainee he had affirmatively
cleared of any connection to terrorism was still in the
ADMAX SHU at MDC. After becoming frustrated with
his inability to achieve official clearance for Bajracharya,
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Wynne called The Legal Aid Society, and advised an
attorney there, Olivia Cassin, that Bajracharya needed
representation.

239. The conditions of Bajracharya’s confinement
were harsh. Like most or all of the other MDC Plaintiffs
and class members, Bajracharya was placed in the
ADMAX SHU arbitrarily and without justification,
subjected to a communications blackout, denied access to
counsel and to his consulate, arbitrarily and abusively
strip-searched, and subjected to inhumane conditions of
confinement including sleep deprivation, constructive
denial of recreational activities and hygienic items, and
deprivation of adequate food and medical attention.
Bajracharya was not provided with timely notice of
MDC(C’s complaint procedures.

240. Bajracharya is a small man—approximately
53”, and, at the time of his arrest, about 130 pounds.
Whenever Bajracharya was removed from his cell, he
was placed in handcuffs, chains, and shackles. Four or
more MDC staff members typically escorted him to his
destination. Bajracharya offered no resistance, fearing
that resistance would only make matters worse.

241. Bajracharya could not sleep due to the light in
his cell. He was so traumatized by his experience at
MDC that he began weeping constantly. He thought he
was going crazy, and several times indicated to MDC
personnel that he was feeling suicidal. He recalls
screaming to guards that he was going to die. Indeed,
Cassin asked an MDC doctor to transfer Bajracharya to
general population, and the doctor responded that
Bajracharya was crying too much, and would cause a riot.
Guards on the ADMAX scolded Bajracharya for crying,
and called him and the other detainees foul names.
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242. Bajracharya’s conditions of confinement were
completely without penological justification, as the FBI
never developed any evidence to connect Bajracharya to
terrorism, and the FBI officer in charge of investigating
Bajracharya affirmatively found that he posed no danger
as early as November 1, 2001. No one at the FBI or the
BOP had any reason to suspect Bajracharya of posing a
danger. The only reason Bajracharya was ever sus-
pected of a connection to terrorism was his “Arab”
appearance.

243. Bajracharya was charged with a section
237(a)(1)(B) overstay. He attended an immigration
hearing at MDC on November 1, 2001 and another on
November 19, 2001, during which the immigration
attorney assigned to his case sought and received a
continuance, as FBI clearance to release Bajracharya
had not yet been received from Washington, DC.
Bajracharya did not have counsel present at that hearing.
Ms. Cassin was first able to meet with Bajracharya at
MDC for his next immigration hearing on December 6, at
which the government acknowledged that Bajracharya
had been cleared by the FBI and agreed to voluntary
departure. Based on the immigration judge’s instrue-
tions, Cassin bought Bajracharya an airplane ticket to
Katmandu through a deportation officer, but that
departure date was cancelled without explanation.

244. Bajracharya was deported to Nepal on January
13, 2002. Cassin and Wynne brought a suit to MDC and
provided it to an assistant warden there so that
Bajracharya would, at least, have clothing to fly home in.
Instead, he was taken to a plane in an orange jumpsuit
and shackles. Bajracharya’s treatment at the ADMAX
SHU profoundly affected him, and continues to affect
him. Since his release, he has felt introverted, is quicker
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to anger, and is less inclined to leave his home and visit
with friends. He has trouble sleeping, and feels as
though he has lost himself.

Ibrahim Turkmen

245. Ibrahim Turkmen entered the United States
through New York City on a tourist visa in early October
2000 to visit an old friend from Turkey who lived on Long
Island.

246. In late October 2000, Turkmen, at his friend’s
suggestion, found work at a service station in Bellport,
Long Island. He worked there several days a week until
mid-January 2001, when he took a job at another service
station in the same town. In mid-April 2001, he began
working part-time for a locally-based Turkish construc-
tion company.

247. From his arrival in the United States until he
was taken into INS custody, Turkmen frequently called
his wife and four daughters back in Turkey. While
dearly missing them, he decided to remain in the United
States to provide for their support. Each week, Turkmen
sent most of his meager earnings home to his family.

248. Turkmen spoke almost no KEnglish when he
came to the United States. While here, he learned barely
enough English words to conduct his limited daily
business. At the time that he was taken into custody,
Turkmen understood very little spoken English, and he
could not read English at all.

249. At about 2:30 p.m. on October 13, 2001, slightly
more than a month after the September 11 terrorist
attacks, two FBI agents visited Turkmen at the
apartment where he was staying with several Turkish
friends in West Babylon, New York. Without advising
him of his right to counsel, they asked Turkmen whether
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he had any involvement in the September 11 terrorist
attacks and whether he had any association with
terrorists. They also inquired as to his immigration sta-
tus, among other things.

250. Turkmen had great difficulty understanding the
FBI agents’ questions given his limited knowledge of
English and the lack of an interpreter. All the same, he
did his best to answer truthfully. He denied any in-
volvement with terrorists, terrorist organizations, or
terrorist activity. The FBI agents, nonetheless, accused
Turkmen of being an associate of Osama bin Laden,
placed him under arrest, confiscated his personal items
(passport, identification, credit cards, etc.) and money,
and searched his home without his consent. Turkmen
was fully interviewed on October 13, 2001 and no
information was uncovered to connect him to the
terrorism investigation.

251. Turkmen came to the attention of the FBI when
his landlord called the FBI hotline to report that she
rented an apartment in her home to several Middle
Eastern men, and she “would feel awful if her tenants
were involved in terrorism and she didn’t call.” The FBI
knew that her only basis for suspecting these men was
that they were Middle Eastern; indeed, she reported that
they were good tenants, and paid their rent on time.

252. Turkmen was taken to an INS facility in Nassau
County, fingerprinted, and further interrogated, this
time by an INS official. Once again, he was not advised
of his right to counsel. Due to his limited knowledge of
English and the lack of an interpreter, Turkmen again
had great difficulty understanding the questions. Still,
he did his best to answer them truthfully. Turkmen
again denied any involvement with terrorists, terrorist
organizations, or terrorist activity, and requested a
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hearing before an immigration judge to determine
whether he could remain in the United States. He was
held at the Nassau County INS facility for five or six
hours.

253. That evening, at approximately 11:30 p.m.,
Turkmen was brought to another INS facility in
Manhattan, where INS officials asked him still more
questions in English. Despite great difficulty under-
standing the questions, and without the aid of an
interpreter, Turkmen again did his best to answer them
truthfully. For the third time, he denied any involvement
with terrorists, terrorist organizations, or terrorist
activity.

254. Turkmen’s interrogators then instructed him to
sign various immigration papers which he could not read
because they were in English. Afraid that he would only
make matters worse for himself if he refused to comply,
Turkmen reluctantly signed the papers.

255. Early the next morning, October 14, 2001,
Turkmen was taken to the Passaic County Jail in
Paterson, New Jersey, where he remained confined,
except for a single trip to Immigration Court in Newark,
New Jersey, until February 25, 2002, a period of nearly
four and one-half months.

256. Shortly after arriving at the Passaic County Jail,
Turkmen received a Notice to Appear from the INS,
charging him with overstaying his visa and scheduling a
hearing at Immigration Court in Newark, New Jersey on
October 31, 2001. On the same date, he received a Notice
of Custody Determination and requested a re-
determination of the custody decision by an immigration
judge.
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257. On October 29, 2001, two FBI agents visited
Turkmen at the Passaic County Jail. They asked him
still more questions about his immigration status, his
reasons for entering the United States, his work
experience, his religious beliefs, and other personal
matters. Another Turkish 9/11 detainee fluent in English
translated the questions for Turkmen, who answered
them all truthfully. For the fourth time, he denied any
involvement with terrorists, terrorist organizations, or
terrorist activities.

258. Two days later, on October 31, 2001, Turkmen
was taken to Immigration Court in Newark, New Jersey,
where he appeared pro se before an Immigration Judge.
Once again, he was not advised of his right to counsel.
While an interpreter was present, the interpreter was
not of Turkish descent and was fluent in neither Turkish
nor English. After conceding that he had overstayed his
tourist visa, Turkmen accepted a voluntary departure
order requiring him to leave the United States by
November 30, 2001. He declined to request bond because
the judge assured him that he would be allowed to return
to Turkey within a matter of days. The INS never
appealed the voluntary departure order issued to
Turkmen.

259. When he returned to the Passaic County Jail
later that day, Turkmen called a friend to ask him to
purchase a plane ticket for Turkmen’s return to Turkey.
Two days later, on November 2, 2001, Turkmen’s friend
brought the ticket to the INS offices in Newark, New
Jersey. Turkmen remained, nonetheless, in the Passaic
County Jail for nearly four more months, until February
25, 2002. The INS prevented his compliance with the
Immigration Judge’s voluntary departure order and
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thereby caused an automatic entry of an order of removal
with a future bar on reentry for 10 years.

260. While confined in the Passaic County Jail,
Turkmen was not allowed to call his wife and four
daughters back home in Turkey. He learned through a
friend, however, that his wife had been hospitalized for a
month with an undisclosed ailment so serious that she
lost most of her hair and teeth. Upon learning this,
Turkmen was beside himself with worry. Unable even to
call his seriously ailing wife, he suffered extreme
emotional distress.

261. While confined in the Passaic County Jail,
Turkmen was deliberately denied the ability to observe
the mandatory practices of his religion, for example, by
regularly interrupting his daily prayers and refusing to
serve him Halal food.

262. On November 1, 2001, Mueller sent an electronic
communication requesting CIA name traces on dozens of
detainees, including Turkmen, for whom the FBI had
found no link to the September 11 terrorist attacks or
any other terrorist activity, organization, or plans.
Mueller indicated that the detainees would probably be
released within seven days. Turkmen was detained for
months longer. A November 16, 2001 memo from the
regional director of the INS indicated that the FBI’s
interest in Turkmen was “unknown.”

263. On January 14, 2002, more than three months
after he was taken into custody and more than two and
one-half months after he received a voluntary departure
order, the Assistant Special Agent in Charge of the New
York FBI indicated to the INS that Turkmen had been
cleared on any connection to terrorism. A few days later,
on January 17, 2002, Turkmen was visited by an INS
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agent. The agent informed Turkmen that he had been
“cleared” by the FBI but still needed to be “cleared” by
the INS. When Turkmen asked how long the latter
“clearance” might take, the agent replied that he did not
know. On January 31, the INS acknowledged that Turk-
men was not of interest to the FBI and thus removed him
from the INS custody list, thereby clearing him to be
deported.

264. On February 17, 2002, Turkmen was visited by
another INS agent, who told Turkmen that he had
received INS “clearance” and would be allowed to depart
the United States within the next two weeks. Eight days
later, on February 25, 2002, INS agents took Turkmen in
handcuffs from the Passaic County Jail to Newark
Airport, where they put him on a plane to Istanbul,
Turkey, without a single penny or lira in his pocket.
Although Turkmen requested the return of $52
confiscated from him at the time of his arrest—money
that he needed to pay for, among other things, the eight-
hour bus trip from Istanbul Airport to his home in the
City of Konya—that request was denied.

265. As soon as Turkmen debarked from the plane at
Istanbul Airport, he was met by a Turkish police officer,
who escorted him to a nearby police station, where he
was interrogated for about an hour concerning his four-
and-one-half month detention in the United States. Once
again, Turkmen denied any involvement with terrorists,
terrorist organizations, or terrorist activity. After the
interrogation concluded, he was allowed to leave for
Konya, though he still had no money to buy the bus
ticket. Only the kindness of a complete stranger who lent
the necessary funds permitted Turkmen to return home.

266. Turkmen was again interrogated at length
concerning his detention in the United States, this time
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by Konya’s Security Intelligence Division, following the
filing of this lawsuit on April 17, 2002. At the close of the
interrogation, the Division’s Superintendent told him to
“be careful.” Approximately 10 days later, Turkmen’s
father was contacted by the Head of Gendarmerie in
Konya’s Karapinar District, Turkmen’s birthplace, to
ascertain Turkmen’s current address, ostensibly to “give
to the human rights organizations that are trying to
reach Turkmen.” Several days later, the Head of
Gendarmerie in Konya’s Cumra District asked Turk-
men’s former employer for Turkmen’s personnel file.
After reviewing the file, that gendarme took with him all
the documents relating to Turkmen’s 16 years of public
service.

267. The presumption of guilt thus follows Turkmen
even after his deportation from the United States,
despite the fact that he has never been involved in
terrorist activity and the complete absence of any
evidence of his involvement in such activity. Because of
this presumption, Turkmen is deemed a “security risk”
and is thus unable to return to his prior government
position.

268. Turkmen continues to suffer the emotional and
psychological effects of his four and one-half months
detention in the United States. He regularly experiences
nightmares about his detention, making it difficult for
him to sleep.

Akhil Sachdeva

269. Plaintiff Akhil Sachdeva is a native of India and
a landed resident in Canada. In late September or early
October 2001, Sachdeva returned to the United States
from Canada to finalize his divorce from his wife and
collect his personal belongings for his move back to
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Canada. Sometime in late November 2001, an FBI agent
visited the gas station owned by Sachdeva’s ex-wife in
Port Washington, New York, looking for a Muslim
employee. Not finding that individual, the agent left a
message for Sachdeva’s ex-wife to contact the agent.
She, in turn, asked Sachdeva to do so.

270. Sachdeva came to the attention of the FBI when
a New York City fireman called the FBI hotline and
reported that he had overheard two gas station
employees “of Arab descent” having a conversation in
Arabic and English, and the English included some
discussion of flight simulators and flying.

271. In early December 2001, Sachdeva called the
FBI agent, who asked Sachdeva to come to the agent’s
offices for an interview. Sachdeva agreed to do so. On
December 9, 2001, Sachdeva met with two FBI agents at
26 Federal Plaza in Manhattan. They proceeded to
question him at length about the September 11 terrorist
attacks and his religious beliefs, among other things,
though without advising him of his right to counsel or his
right to remain silent. At the close of the interrogation,
the agents examined Sachdeva’s personal identification
before allowing him to leave.

272. Sachdeva continued to close out his affairs in the
United States in anticipation of his move back to Canada.
In the early morning of December 20, 2001, while at his
uncle’s apartment, Sachdeva was arrested by INS
agents. He was taken to the INS offices at 26 Federal
Plaza, where he was interrogated for five hours about his
ties to the September 11 terrorist attacks. At the close of
the interrogation, INS agents confiscated all of Sach-
deva’s personal identification. He was then taken to
Passaic County Jail. A memorandum from the interview
of Sachdeva on December 20, 2001, the day of his arrest,
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indicates that the FBI had no further interest in Sach-
deva related to the PENTTBOM investigation. Because
no one asserted an investigative interest in Sachdeva, the
New York INS office indicated to INS headquarters that
FBI interest in Sachdeva was “undetermined.” The FBI
did not officially clear Sachdeva until January 30, 2002,
over a month later.

273. On December 27, 2001, while confined in Passaic
County Jail, Sachdeva received a Notice to Appear,
charging him with illegal re-entry. (He had overstayed a
prior voluntary departure order.) Sachdeva had a
hearing on December 31, 2001, in Immigration Court in
Newark, New Jersey. He was not given any extra
clothing for the trip, despite the extreme cold. The
immigration judge told Sachdeva that he would be
deported to Canada or India “within 30 days.” The INS
did not appeal that final deportation order. A February
14, 2002 INS document lists Sachdeva as “ready to
remove.” Even though the INS could have effectuated
Sachdeva’s removal from the United States within a
matter of days, Sachdeva was detained for another three
and one-half months, until April 17, 2002.

274. On April 17, 2002, INS agents took Sachdeva, in
old clothes, from Passaic County Jail to Newark Airport,
putting him on a plane to Canada, though without his
personal identification or any money. Prior to his depor-
tation, Sachdeva requested the return of these items.
His requests were denied.

275. Sachdeva continues to suffer the effects of his
detention in the United States long after his deportation.
Upon his return to Canada, Canadian immigration
officials suspended his landed immigrant status, taking
away Sachdeva’s work papers. The presumption of guilt
thus continued to attach to Sachdeva after his depor-
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tation from the United States, despite the fact that he
has never been engaged in terrorist activity and the com-
plete absence of any evidence that he has been engaged
in such activity.

FIRST CLAIM FOR RELIEF
Fifth Amendment: Due Process—Conditions of
Confinement

276. Plaintiffs incorporate by reference each and
every allegation contained in the preceding paragraphs
as if set forth fully herein.

277. MDC Plaintiffs bring this claim on their own
behalf and on behalf of the class against all Defendants.

278. By adopting, promulgating, and implementing
the policy and practice under which MDC Plaintiffs and
class members were unreasonably detained and sub-
jected to outrageous, excessive, cruel, inhumane, punitive
and degrading conditions of confinement, Defendants,
acting under color of law and their authority as federal
officers, intentionally or recklessly deprived MDC
Plaintiffs and class members of their liberty interests
without due process of law in violation of the Fifth
Amendment to the United States Constitution.

279. As a result of Defendants’ unlawful conduct,
MDC Plaintiffs and class members have suffered
physical and psychological injury, emotional distress,
humiliation, embarrassment, and monetary damages.

SECOND CLAIM FOR RELIEF

Fifth Amendment: Equal Protection—Conditions
of Confinement

280. Plaintiffs incorporate by reference each and
every allegation contained in the preceding paragraphs
as if set forth fully herein.
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281. Plaintiffs bring this claim on their own behalf
and on behalf of the class against all Defendants.

282. In subjecting Plaintiffs and class members to
harsh treatment not accorded similarly-situated non-
citizens, Defendants, acting under color of law and their
authority as federal officers, singled out Plaintiffs and
class members based on their race, religion, and/or ethnic
or national origin, and intentionally violated their rights
to equal protection of the law under the Fifth
Amendment to the United States Constitution.

283. As a result of Defendants’ unlawful conduct,
Plaintiffs and class members have suffered physical and
psychological injury, emotional distress, humiliation,
embarrassment, and monetary damages.

THIRD CLAIM FOR RELIEF
First Amendment: Free Exercise of Religion

284. Plaintiffs incorporate by reference each and
every allegation contained in the preceding paragraphs
as if set forth fully herein.

285. Plaintiffs Ibrahim Turkmen, Ahmer Iqbal
Abbasi, Anser Mehmood, Benamar Benatta, Ahmed
Khalifa, and Saeed Hammouda bring this claim on their
own behalf and on behalf of the class against all
Defendants.

286. Defendants adopted, promulgated, and imple-
mented policies and practices intended to deny Plaintiffs
and class members the ability to practice and observe
their religion. These policies and practices have included,
among other things, the visitation of verbal and physical
abuse upon Plaintiffs and class members, and the
deliberate denial of all means by which they could
maintain their religious practices, including access to
Halal food and daily prayer requirements. By such mis-
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treatment, Defendants, acting under color of law and
their authority as federal officers, have intentionally or
recklessly violated Plaintiffs’ and class members’ right to
free exercise of religion guaranteed to them under the
First Amendment to the United States Constitution.

287. As a result of Defendants’ unlawful conduct,
Plaintiffs and class members have suffered psychological
injury, emotional distress, humiliation, embarrassment,
and monetary damages.

FOURTH CLAIM FOR RELIEF

First Amendment: Communications Blackout and
Interference with Counsel

288. Plaintiffs incorporate by reference each and
every allegation contained in the preceding paragraphs
as if set forth fully herein.

289. MDC Plaintiffs bring this claim on their own
behalf and on behalf of the class against all Defendants.

290. By adopting, promulgating, and implementing
the policy and practice under which MDC Plaintiffs and
class members were subjected to a “communications
blackout” and other measures while in detention that
interfered with their access to family, lawyers and the
courts, Defendants intentionally or recklessly violated
MDC Plaintiffs’ rights to obtain access to legal counsel
and to petition the courts for redress of their grievances,
in violation of their rights under the First Amendment of
the United States Constitution.

291. As a result of Defendants’ unlawful conduct,
MDC Plaintiffs and class members have suffered
psychological injury, emotional distress, humiliation,
embarrassment, and monetary damages.
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FIFTH CLAIM FOR RELIEF

Fifth Amendment: Due Process—Blackout and
Interference with Counsel

292. Plaintiffs incorporate by reference each and
every allegation contained in the preceding paragraphs
as if set forth fully herein.

293. MDC Plaintiffs bring this claim on their own
behalf and on behalf of the class against all Defendants.

294. By adopting, promulgating, and implementing
the policy and practice under which Plaintiffs and class
members were subjected to a “communications blackout”
and other measures while in INS detention that inter-
fered with their access to family, lawyers and the courts,
Defendants intentionally or recklessly violated MDC
Plaintiffs’ rights to obtain access to legal counsel and to
petition the courts for redress of their grievances, in
violation of their rights under the Due Process Clause of
the Fifth Amendment to the United States Constitution.

295. MDC Plaintiffs and class members have no
effective means of enforcing their Fifth Amendment
rights other than by seeking declaratory and other relief
from the Court.

296. As a result of Defendants’ unlawful conduct,
MDC Plaintiffs and class members have suffered
psychological injury, emotional distress, humiliation,
embarrassment, and monetary damages.
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SIXTH CLAIM FOR RELIEF
Fourth and Fifth Amendments: Excessive
Unreasonable, and Deliberately Humiliating and
Punitive Strip-Searches

297. Plaintiffs incorporate by reference each and
every allegation contained in the preceding paragraphs
as if set forth fully herein.

298. The MDC Plaintiffs bring this claim on their
own behalf and on behalf of the class against all MDC
Defendants.

299. By subjecting MDC Plaintiffs and class
members to excessive and unreasonable strip-searches
with no rational relation to a legitimate penological
purpose when Defendants had no reasonable suspicion or
rational reason to justify a strip-search, and conducting
the searches in a deliberately humiliating manner that
was not reasonably related to any legitimate penological
purpose, MDC Defendants intentionally or recklessly
violated MDC Plaintiffs’ and class members’ rights to
privacy and to be free from unreasonable searches, in
violation of their rights under the Fourth Amendment to
the United States Constitution.

300. MDC Defendants were grossly negligent and/or
deliberately indifferent in their supervision of MDC staff
who subjected MDC Plaintiffs and class members to
these excessive and punitive strip-searches and thereby
violated MDC Plaintiffs’ and the plaintiff class’s rights
under the Fourth Amendment to the United States
Constitution.

301. By creating and approving the policy and
practice under which MDC Plaintiffs and class members
were subjected to these punitive strip-searches MDC
Defendants intentionally or recklessly violated MDC
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Plaintiffs’ and class members’ right to be free from
punishment under the Due Process Clause of the Fifth
Amendment to the United States Constitution.

302. As a result of Defendants’ unlawful conduct,
MDC Plaintiffs and class members have suffered psych-
ological injury, emotional distress, humiliation, embar-
rassment, and monetary damages.

SEVENTH CLAIM FOR RELIEF
(42 U.S.C. §1985: Conspiracy To Violate Civil
Rights)

303. Plaintiffs incorporate by reference each and
every allegation contained in the preceding paragraphs
as if set forth fully herein.

304. Plaintiffs bring this claim on their own behalf
and on behalf of the class against all Defendants.

305. Defendants Asheroft, Mueller, Ziglar, Hasty,
Zenk, Sherman, Lopresti and Cuciti, by agreeing to
implement a policy and practice whereby Plaintiffs were
harassed, physically and verbally abused, subjected to
harsh and punitive conditions of confinement, subjected
to routine and unreasonable strip-searches, burdened in
their exercise of their religious beliefs, denied adequate
recreation, nutrition, access to counsel and commun-
ication with the outside world because of their race,
religion, ethnicity and national origin, conspired to
deprive Plaintiffs of the equal protection of the law and of
equal privileges and immunities of the laws of the United
States, resulting in injury to Plaintiffs’ person and
property, in violation of 42 U.S.C. § 1985(3).

306. As a result of Defendants’ unlawful conduct
Plaintiffs suffered physical injury and emotional distress
and are accordingly entitled to compensatory damages
against all Defendants.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiffs and class members respect-
fully request that the Court enter a class-wide judgment:

1. Certifying this suit as a class action;

2. Awarding compensatory and punitive damages to
Plaintiffs and class members for the constitutional
violations they suffered in an amount that is fair, just,
reasonable, and in conformity with the evidence;

3. Awarding Plaintiffs attorney’s fees and costs
pursuant to 42 U.S.C. §1988; and

4. Ordering such further relief as the Court
considers just and proper.

Dated: New York, New York
September 13, 2010

Respectfully submitted,
/s/Rachel Meeropol
Rachel Meeropol
Michael Winger

Sunita Patel

William Quigley”

CENTER FOR CONSITUTIO-
NAL RIGHTS

666 Broadway, 7th Floor

New York, New York 10012
Tel.: (212) 614-6432

Fax: (212) 614-6499

* Not admitted in New York; admitted in Louisiana.
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Pamela Sawhney

COVINGTON & BURLING
LLP

The New York Times Building
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New York, New York 10018-1405
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Fax: (212) 841-1010
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CHAPTER ONE
INTRODUCTION

I. BACKGROUND

On September 11, 2001, terrorists hijacked four air-
planes and flew two of them into the World Trade Center
Towers in New York City and one into the Pentagon in
Arlington, Virginia. The fourth plane crashed into a field
in southwestern Pennsylvania before it could strike a
target in Washington, D.C. The attacks killed more than
3,100 people, including all 246 people aboard the 4 air-
planes.

The Federal Bureau of Investigation (FBI) immedi-
ately initiated a massive investigation, called
“PENTTBOM,” into this coordinated terrorist attack.
The FBI investigation focused on identifying the terror-
ists who hijacked the airplanes and anyone who aided
their efforts. In addition, the FBI worked with other fed-
eral, state, and local law enforcement agencies to prevent
follow-up attacks in this country and against U.S. inter-
ests abroad.

Shortly after the attacks, the Attorney General di-
rected the FBI and other federal law enforcement per-
sonnel to use “every available law enforcement tool” to
arrest persons who “participate in, or lend support to,
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terrorist activities.”' One of the principal responses by
law enforcement authorities after the September 11 at-
tacks was to use the federal immigration laws to detain
aliens suspected of having possible ties to terrorism.
Within 2 months of the attacks, law enforcement authori-
ties had detained, at least for questioning, more than
1,200 citizens and aliens nationwide.? Many of these indi-
viduals were questioned and subsequently released with-
out being charged with a criminal or immigration offense.
Many others, however, were arrested and detained for
violating federal immigration law.

1

Our review determined that the Immigration and
Naturalization Service (INS) detained 762 aliens as a re-
sult of the PENTTBOM investigation. Of these 762 al-
iens, 24 were in INS custody on immigration violations
prior to the September 11 attacks. The remaining 738
aliens were arrested between September 11, 2001, and
August 6, 2002, as a direct result of the FBI’s
PENTTBOM investigation. All 762 detainees were
placed on what became known as an “INS Custody List”

! Memorandum from Attorney General John Ashcroft to United
States Attorneys entitled “Anti-Terrorism Plan” (September 17,
2001).

2 In the weeks and months following the attacks, various totals of the
number of people arrested in connection with the September 11 in-
vestigation were released by the Department of Justice or appeared
in media accounts. A senior official in the Department’s Office of
Publie Affairs told the Office of the Inspector General that in the
weeks after the terrorist attacks her office provided frequent up-
dates to the media on the number of persons questioned, arrested,
and detained by federal, state, and local law enforcement officials.
According to this official, the Public Affairs Office stopped reporting
the cumulative totals after the number reached approximately 1,200,
because the statistics became confusing.
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because of the FBI’s assessment that they may have had
a connection to the September 11 attacks or terrorism in
general, or because the FBI was unable, at least initially,
to determine whether they were connected to terrorism.

The Government held these aliens in a variety of fed-
eral, local, and private detention facilities across the
United States while the FBI investigated them for ties to
the September 11 attacks or terrorism in general. These
facilities included several Federal Bureau of Prisons
(BOP) institutions such as the Metropolitan Detention
Center in Brooklyn, New York; the Federal Detention
Center in Oakdale, Louisiana; and the U.S. Penitentiary
in Leavenworth, Kansas; INS facilities such as the
Krome Service Processing Center in Miami, Florida; and
state and local facilities under contract with the INS to
house federal immigration detainees, such as the Passaic
County Jail in Paterson, New Jersey, and the Hudson
County Correctional Center in Kearny, New Jersey.

Soon after these detentions began, the media began to
report allegations of mistreatment of the detainees. For
example, detainees and their attorneys alleged that the
detainees were not informed of the charges against them
for extended periods of time; were not permitted contact
with attorneys, their families, and embassy officials; re-
mained in detention even though they had no involve-
ment in terrorism; or were physically abused, verbally
abused, and mistreated in other ways while detained.

Several individual detainees and non-profit organiza-
tions filed lawsuits against the Department of Justice
(Department) protesting the lack of public information
about the detainees and the length and conditions of the
detainees’ confinement. For example, the Center for Na-
tional Security Studies brought suit against the Depart-
ment under the Freedom of Information Act seeking in-
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formation about the detainees, including their names and
where they were being held.? Five detainees filed a class
action lawsuit alleging they were physically abused, ver-
bally abused, and held without a legitimate immigration
or law enforcement purpose long after they received final
removal or voluntary departure orders." In addition, ad-
vocacy organizations such as Amnesty International and
the Lawyers Committee for Human Rights issued re-
ports asserting mistreatment of the detainees or mis-
handling of their cases.”

Pursuant to our responsibilities under the USA PA-
TRIOT Act (Patriot Act) and the Inspector General Act,
the Department of Justice Office of the Inspector Gen-
eral (OIQ) initiated this review to examine the treatment
of detainees arrested in connection with the Depart-
ment’s September 11 terrorism investigation.® Specifical-
ly, the OIG’s review focused on:

3 Center for National Security Studies v. United States Department
of Justice, 01-civ-2500 (D.D.C. filed December 6, 2002).

* Turkmen v. Asheroft, 02-¢iv-2307 (E.D.N.Y. filed April 17, 2002).

> See, e.g., “Presumption of Guilt: Human Rights Abuses of Post-
September 11 Detainees,” Human Rights Watch (August 2002); “A
Year of Loss: Reexamining Civil Liberties Since September 11,”
Lawyers Committee for Human Rights (September 5, 2002).

5 Pub. L. No. 107-56 (2001). The USA PATRIOT Act was signed by
the President on October 26, 2001, approximately six weeks after the
September 11 terrorist attacks. The Patriot Act provides new or
enhanced law enforcement authorities, including the sharing of for-
eign intelligence information, increased penalties for money launder-
ing and other financial crimes, and stricter controls on immigration.
In addition, Section 1001 of the Patriot Act directs the OIG to receive
and review claims of civil rights or civil liberties violations by De-
partment employees.



353a

e Issues affecting the length of the detainees’
confinement, including the process undertaken
by the FBI and others to clear individual de-
tainees of a connection to the September 11 at-
tacks or terrorism in general;

e Bond determinations for detainees;

e The removal process and the timing of removal,;
and

e (Conditions of confinement experienced by de-
tainees, including their access to legal counsel.

We focused our review on INS detainees housed at
two facilities—the BOP’s Metropolitan Detention Center
(MDC) in Brooklyn and the Passaic County Jail (Passaic)
in Paterson, New Jersey. We chose these two facilities
because they held the majority of September 11 detain-
ees and were the focus of many complaints about detain-
ee mistreatment.

Our review did not seek to examine all aspects of the
Department’s terrorism investigation, including the spe-
cific investigative techniques involved in the September
11 investigation or the decisions made by federal, state,
and local law enforcement on why to detain specific indi-
viduals.” Additional issues beyond the scope of this re-

" Some constitutional arguments have been raised regarding the De-
partment’s treatment of September 11 detainees. The claims were
made in a variety of contexts, some of which are inapplicable in the
immigration context and some of which are beyond the scope of this
report. Removal proceedings are matters of civil rather than crimi-
nal law. See INS v. Lopez-Mendoza, 468 U.S. 1032, 1039 (1984). Be-
cause they are not criminal proceedings, some constitutional protec-
tions that apply in the context of a criminal prosecution do not apply
in a removal proceeding. For example, immigration detainees have
no Sixth Amendment right to counsel. While they are permitted to
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view include the reasons and justifications for the De-
partment’s decision to limit public release of information
concerning arrests related to the ongoing terrorism in-
vestigation, its decision to close immigration proceedings
to the public, and its use of voluntary interviews for cer-
tain categories of aliens.® Several lawsuits related to
these issues are ongoing. In addition, our review did not
examine the Department’s use of material witness war-
rants to detain certain individuals in connection with its
terrorism investigation, another issue currently being
litigated in the courts.’

Rather, our review focused on the treatment of aliens
who were held on federal immigration charges in connec-
tion with the September 11 investigation. We examined
the reasons why many of the detainees experienced pro-
longed confinement. In addition, we examined the de-
tainees’ conditions of confinement, including their access
to counsel, access to medical care, and allegations of
physical or verbal abuse by correctional officers.

be represented by an attorney, they must find and pay for the attor-
ney themselves, unlike in eriminal cases where the Government pro-
vides defendants with an attorney if they are unable to pay for coun-
sel.

8 For example, on November 9, 2001, the Department and the FBI
sought voluntary interviews with approximately 5,000 male visitors
or foreign nationals between the ages of 18 and 33 who had entered
the United States after January 2000 from countries “where there
have been strong al Qaeda presences.” See Attorney General John
Asheroft, Press Conference (March 20, 2002).

9 A material witness warrant can be obtained from a judge upon a
showing that the testimony of a person is material to a criminal pro-
ceeding and that it may become impracticable to secure the presence
of the person by subpoena. See 18 U.S.C. §3144. A person held on
such a warrant is referred to as a “material witness.” See United
States v. Awadallah, 202 F. Supp. 2d. 55 (S.D.N.Y. 2002).
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In this report, we discuss the actions of senior manag-
ers at the Department, the FBI, the INS, and the BOP,
who established the broad policies and led the investiga-
tion in response to the September 11 attacks; the actions
of the INS, which processed and detained many of the
aliens arrested in the aftermath of September 11; and the
actions of the BOP, which housed many of the detainees.

In conducting our review, we were mindful of the cir-
cumstances confronting the Department and the country
as a result of the September 11 attacks, including the
massive disruptions they caused. The Department was
faced with monumental challenges, and Department em-
ployees worked tirelessly and with enormous dedication
over an extended period to meet these challenges. It is
also important to note that nearly all of the 762 aliens we
examined violated immigration laws, either by overstay-
ing their visas, by entering the country illegally, or some
other immigration violation.

II. METHODOLOGY OF THIS REVIEW

The OIG conducted interviews, fieldwork, and analysis
for this review from March 2002 until March 2003. As
noted above, we focused on two detention facilities, the
MDC in Brooklyn, New York, and the Passaic County
Jail in Paterson, New Jersey. We chose the MDC be-
cause it housed 84 aliens arrested in the aftermath of the
September 11 terrorist attacks. In addition, the MDC
received widespread media coverage for allegations of
abuse against detainees and for the restrictive conditions
of confinement it imposed on the detainees. We selected
Passaic because it housed 400 aliens arrested in connec-
tion with the September 11 terrorism investigation—the
most in any single facility—and, like the MDC, was the
subject of many media articles regarding the treatment
of detainees.
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In this review, “September 11 detainees” are defined
as aliens held on immigration violations in connection
with the investigation of the September 11 attacks. The
FBI categorized these aliens as either “of interest,” “of
high interest,” or “of undetermined interest” to its ter-
rorism investigation. The INS treated all three catego-
ries as “September 11 detainees,” and sometimes re-
ferred to them as “special interest” or “of interest” de-
tainees.'

As noted above, the Department detained 762 aliens
on immigration charges in connection with its terrorism
investigation between September 2001 and August 2002.
From the total of 475 September 11 detainees held at the
MDC and Passaic,' we selected a sample of 119 detain-
ees—>b3 held at the MDC and 66 confined at Passaic—to
examine their detention experiences in detail.

Our MDC sample of 53 detainees was composed of 19
aliens who were being held at the facility during our site
visit in May 2002; a random sample of 30 detainees previ-
ously held at the MDC but released or transferred prior
to our May 2002 visit; and 4 detainees whose experiences
at the MDC were the subject of media articles.

Our Passaic sample of 66 detainees was composed of
30 aliens reportedly held at the facility immediately prior
to our site visit in May 2002; a random sample of 30 de-
tainees held at Passaic but released or transferred prior

1" In this report we generally refer to all three FBI categories collec-
tively as “of interest,” unless otherwise noted.

' Nine September 11 detainees were held at both Passaic and the
MDC.
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to our May 2002 visit; and 6 detainees whose detentions
at Passaic were the subject of media articles.”

We interviewed 32 detainees in these sample groups—
19 housed at the MDC, 13 at Passaic—with their attor-
neys present if they requested. We also separately in-
terviewed seven immigration attorneys who represented
September 11 detainees held at the MDC or Passaie.

In addition, we reviewed the INS Alien Files (known
as “A-Files”) of 104 detainees from our sample of 119
September 11 detainees: 44 of the 53 detainees in our
MDC sample and 60 of the 66 detainees in our Passaic
sample.”” The INS was unable to provide us with the re-
maining 15 A-Files for these detainees. At the MDC and
Passaic, we also reviewed the facilities’ records pertain-
ing to the 119 detainees in our samples, including their
administrative, disciplinary, and medical files. In addi-
tion, we reviewed available FBI Headquarters and FBI
field office records for 54 September 11 detainees identi-
fied by the INS on January 23, 2002, as having been held
longer than 90 days after receiving voluntary departure
or removal orders."

We also examined INS and BOP policies and proce-
dures relating to immigration charging, conditions of con-
finement, and access to counsel. These included agency
detention standards as well as specific policies applicable
to the MDC and Passaic that were developed prior to and

2 The INS provided us with a list of 30 September 11 detainees who
were being held at Passaic in April 2002. However, when we con-
ducted our site visit in May 2002, the INS had released or trans-
ferred 17 of the 30 detainees.

3 The A-File, maintained by the INS, contains an alien’s U.S. immi-
gration history.

! See Chapter 6 for a discussion of final orders of removal.
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after the September 11 attacks. We focused on how the
BOP and INS implemented these standards, and we ex-
amined the actions of managers at the Headquarters and
local levels regarding their adherence to these policies.
In particular, we examined the following documents dur-
ing our analysis:

A database maintained by the INS’s Custody
Review Unit (CRU) that contains extensive
INS records of the investigative and litigation
histories of the September 11 detainees;

A second CRU-maintained database that de-
picts the detention history of each September
11 detainee;

A document used by FBI Headquarters to
track the status of the detainee clearance pro-
cess;

The list of September 11 detainees cleared of
connections to terrorism by the FBI New York
Field Office (this FBI office conducted clear-
ance investigations on more than 500 of the 762
September 11 detainees);

FBI Headquarters files for a sample of 54 Sep-
tember 11 detainees maintained by the unit
that coordinated the detainee clearance pro-
cess, as well as corresponding FBI field office
files for 46 of those 54 detainees; and

The BOP’s list of September 11 detainees held
at the MDC.

In addition, we conducted more than 50 interviews of
officials at the FBI, INS, BOP, and the Department of
Justice regarding their involvement in developing and
implementing the policies concerning the apprehension,
detainment, investigation, and adjudication of September
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11 detainee cases. Among the officials we interviewed
were the Attorney General, the Deputy Attorney General
(DAG), the Associate Deputy Attorney General responsi-
ble for immigration issues, and various officials in their
offices; the Assistant Attorney General for the Criminal
Division and attorneys from the Criminal Division in-
volved in the September 11 investigation; the INS Com-
missioner; the INS Executive Associate Commissioner
for Field Operations, the INS General Counsel, and a va-
riety of other INS attorneys and staff; the FBI Director,
the former Deputy Director, General Counsel, and other
FBI officials; the BOP Director, the BOP’s Assistant Di-
rector for Correctional Programs, and other BOP attor-
neys and staff; and officials in the Department’s Execu-
tive Office for Immigration Review (EOIR).” During our
fieldwork at the MDC and Passaic, we interviewed the
wardens, supervisors, correctional officers, medical staff,
and other employees who had contact with or oversight of
September 11 detainees. In addition, we interviewed
managers and employees in the FBI’s New York Field
Office and Newark Field Office, the INS’s New York and
Newark District Offices, and the U.S. Attorney’s Office
for the Southern District of New York."

During our review, we also met several times with
representatives of Amnesty International and Human
Rights Watch, who offered information and discussed
their concerns about the treatment of aliens arrested af-
ter September 11. In addition, these organizations help-
ed arrange interviews with some September 11 detainees

> Throughout this report, most individuals are identified using the
title they held at the time of the event or action under examination.

16 Organization charts for the Department, FBI, INS, and BOP are
attached at Appendix C.
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or their attorneys. We also met with representatives
from the American Civil Liberties Union, the Center for
Constitutional Rights, the Islamic Circle of North Ameri-
ca, and the Legal Aid Society.

III. ORGANIZATION OF THIS REPORT

This report is organized into ten chapters and begins
with this introduction to the report. Chapter 2 describes
the initial actions taken by the Department in Washing-
ton, D.C., and New York City that affected the arrest,
detention, and investigation of the September 11 detain-
ees. It discusses demographic statistics on the Septem-
ber 11 detainees, including their age, citizenship, location,
and date of arrest. It also describes the procedure used
by the FBI, INS, and BOP to review and process aliens
detained on immigration charges in connection with the
Department’s terrorism investigation.

Chapter 3 discusses the charging of September 11 de-
tainees with immigration violations. We identify policies,
procedures, and issues that affected the timely charging
of the detainees.

Chapter 4 examines the development and implementa-
tion of the Department’s “hold until cleared” policy for
September 11 detainees. It describes a series of opera-
tional orders issued by INS Headquarters to manage
September 11 detainees. It also examines the processes
implemented by the FBI to clear detainees of any con-
nection to terrorism and the ramifications of this proce-
dure on the detainees’ length of confinement. We discuss
why the FBI New York Field Office and INS New York
District Office initially developed a separate list of Sep-
tember 11 detainees unbeknownst to FBI and INS
Headquarters officials and the problems this presented.
In addition, we describe the impact caused by the De-
partment’s decision to require Central Intelligence
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Agency (CIA) name checks for each of the detainees.
The chapter ends with an examination of the FBI’s de-
velopment of a “watch list” and its process for adding and
removing names from that list.

Chapter 5 begins with basic information about federal
immigration law, including the charging procedure for
immigration violations, bond hearings, and removal pro-
ceedings.” It then examines the Department’s opposi-
tion to bond for September 11 detainees and the INS’s
efforts to keep detainees in custody.

Chapter 6 discusses detainees with final removal and
voluntary departure orders, the Department’s decision to
prevent removal of September 11 detainees until they
were cleared by the FBI, and the eventual rescission of
the policy. The chapter concludes with a review of the
INS’s compliance with a requirement that it conduct a
review of the continued detention of aliens held for 90
days after they received removal orders. Chapters 7 and
8 examine the conditions of confinement experienced by
September 11 detainees at the MDC and Passaic facili-
ties. Chapter 7 evaluates conditions at the MDC, includ-
ing allegations of physical and verbal abuse, access to le-
gal counsel, medical care, recreation, and other issues.
Chapter 8 examines similar issues for September 11 de-
tainees confined at Passaic.

In Chapter 9, we offer a series of recommendations to
address the issues discussed in this report. Chapter 10

""The 1996 amendments to the immigration laws combined “deporta-
tion” and “exclusion” proceedings into “removal” proceedings. In
this report, we use the term “removal proceedings” to refer to all
proceedings that sought to deport, exclude, or remove aliens from
the United States.



362a

provides our conclusions. The 11 Appendices contain a
glossary of names (Appendix A) and terms (Appendix B),
organization charts, various memoranda, and sample
INS forms.

CHAPTER TWO
ARREST AND PROCESSING OF ALIENS IN RE-
SPONSE TO THE SEPTEMBER 11 ATTACKS

This chapter describes the Department’s initial re-
sponse to the terrorist attacks. First, we examine the
immediate actions taken by the FBI and INS in New
York City to arrest and detain aliens in connection with
the terrorism investigation. Next, we describe the De-
partment’s philosophy as it related to aliens arrested in
connection with the terrorism probe, and we discuss
some of the processes developed at FBI and INS Head-
quarters to coordinate information about these detainee
cases. We also provide demographic statistics about the
September 11 detainees. In addition, we describe the
system used by the FBI, INS, and BOP to review and
process aliens detained on immigration charges in con-
nection with the terrorism investigation.

I. INITIAL LAW ENFORCEMENT RESPONSE
A. Initial FBI Response

The FBI took the lead in investigating the September
11 attacks, an investigation that became known as the
Pentagon/Twin Towers Bombings investigation, or
PENTTBOM. The FBI’s investigation initially was af-
fected by the chaotic situation in New York City as a re-
sult of the terrorist attacks, which displaced thousands of
people from their homes and offices in lower Manhattan.
As a result of the attacks, the FBI was forced to evacuate
its New York City office in the Javits Federal Building at
26 Federal Plaza, seven blocks from what became known
as “Ground Zero.” Similarly, the INS was forced to
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evacuate all detainees housed at its Service Processing
Center at 201 Varick Street in Manhattan’s lower West
Side.™

The FBI's focus immediately after the attacks was
whether any of the airplanes remaining in the air posed a
threat. Omnce air traffic over the United States had
ceased completely, the FBI turned its attention to locat-
ing those responsible for the terrorist attacks and pre-
venting future attacks. During the evening of September
11, the FBI New York Field Office moved telephones,
computers, facsimile machines, and other equipment into
a temporary command post in a parking garage [RE-
DACTED] [REDACTED] [REDACTED]. In addition
to the [REDACTED] [REDACTED] site, the FBI creat-
ed command posts [REDACTED] [REDACTED] [RE-
DACTED] [REDACTED] [REDACTED] [REDACT-
ED] [REDACTED] [REDACTED] [REDACTED]
[REDACTED] near midtown Manhattan and at FBI of-
fices in Queens and Long Island, New York.

With the help of the airlines and the INS, the FBI
quickly determined the names used by the hijackers and
immediately began to pursue leads related to them. Dur-
ing this initial period, the overall terrorism investigation
was coordinated from the FBI’s high-security Strategic
Information and Operations Center (SIOC) located at
FBI Headquarters in Washington, D.C. The FBI Head-
quarters in Washington, D.C. coordinated the New York
aspects of the terrorism investigation through the FBI's
New York Joint Terrorism Task Force (JTTF), a group

8 INS Service Processing Centers process and detain illegal aliens
who are awaiting disposition of their immigration cases or awaiting
removal from the country. A detainee could be held at a Service Pro-
cessing Center from one day to several years.
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composed of a variety of law enforcement agencies in-
cluding the INS, the New York Police Department, and
the Drug Enforcement Administration.” In addition,
prosecutors from the U.S. Attorney’s Office for the
Southern District of New York (SDNY) and the Eastern
District of Virginia, in conjunction with the Department’s
Criminal Division, worked closely with the New York
JTTF to direct major aspects of the terrorism investiga-
tion from both Washington, D.C., and New York City.

The day after the attacks, officials at FBI Headquar-
ters began developing a “watch list” that initially was de-
signed to identify potential hijackers and other individu-
als who might be planning additional terrorist acts once
air travel resumed. By September 14, the F'BI had for-
warded the watch list, which at this point contained more
than 100 names, to the Feederal Aviation Administration,
commercial airlines, FBI field offices, the U.S. Border
Patrol, the U.S. Customs Service, and 18,000 state and
local police departments across the country. According
to FBI Director Robert Mueller, the watch list ultimately
contained the names of “individuals the FBI would like to

9 Bach of the FBI’s 56 domestic field offices now leads a JTTF in its
respective geographic area of responsibility. The FBI’s New York
Division formed the first JTTF in 1980. Participants in JTTF's in-
clude the INS; U.S. Secret Service; Naval Criminal Investigative
Service; U.S. Marshals Service; U.S. Customs Service; Bureau of
Alcohol, Tobacco, and Firearms; U.S. Department of
State/Diplomatic Security Service; Offices of Inspectors General;
Postal Inspection Service; Internal Revenue Service; Department of
Interior Bureau of Land Management; Air Force Office of Special
Investigations; U.S. Park Police; Federal Protective Service; De-
fense Criminal Investigative Service; and other federal, state, and
local law enforcement agencies.
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talk to because we believe they have information that
could be helpful to the [PENTTBOM] investigation.”

The FBI allocated massive resources to the Septem-
ber 11 terrorism investigation. Within 3 days of the at-
tacks, more than 4,000 FBI special agents and 3,000 sup-
port personnel were assigned to work on the
PENTTBOM probe. Six days after the attacks, FBI Di-
rector Mueller reported that more than 500 people rep-
resenting 32 federal, state, and local law enforcement
agencies were working 24 hours a day at FBI Headquar-
ters. By September 18, 2001, 1 week after the attacks,
the FBI had received more than 96,000 tips or potential
leads from the public, including more than 54,000
through an Internet site it established for the
PENTTBOM case, 33,000 that were forwarded directly
to FBI field offices across the country, and another 9,000
tips called into the FBI’s toll-free “hotline.”

B. Department of Justice Response

In response to the September 11 attacks, the Attorney
General directed all Department of Justice components
to focus their efforts on disrupting any additional terror-
ist threats. As articulated in a September 17, 2001, me-
morandum to all United States Attorneys from Attorney
General Asheroft, the Department sought to prevent fu-
ture terrorism by arresting and detaining violators who
“have been identified as persons who participate in, or
lend support to, terrorist activities. Federal law enforce-
ment agencies and the United States Attorneys’ Offices
will use every available law enforcement tool to incapaci-

20 TBI Director Robert Mueller, Press Conference at FBI Head-
quarters (September 14, 2001). We discuss the development and
eventual dissolution of this watch list in greater detail in Chapter 4.
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tate these individuals and their organizations.” Given the
identities of the September 11 terrorists, the Department
recognized from the earliest days that its terrorism in-
vestigation had a significant immigration law component.

The Attorney General summarized the Department’s
new focus in a speech he gave to the U.S. Conference of
Mayors on October 25, 2001:

Forty years ago, another Attorney General was
confronted with a different enemy within our bor-
ders. Robert F. Kennedy came to the Department
of Justice at a time when organized crime was
threatening the very foundations of the Re-
public . ..

Robert Kennedy’s Justice Department, it is said,
would arrest mobsters for “spitting on the side-
walk” if it would help in the battle against organized
crime. It has been and will be the policy of this De-
partment of Justice to use the same aggressive ar-
rest and detention tactics in the war on terror.

Let the terrorists among us be warned: If you over-
stay your visa—even by one day—we will arrest
you. If you violate a local law, you will be put in jail
and kept in custody as long as possible. We will use
every available statute. We will seek every prose-
cutorial advantage. We will use all our weapons
within the law and under the Constitution to protect
life and enhance security for America.

In the war on terror, this Department of Justice
will arrest and detain any suspected terrorist who
has violated the law. Our single objective is to pre-
vent terrorist attacks by taking suspected terrorists
off the street. If suspects are found not to have
links to terrorism or not to have violated the law,
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they are released. But terrorists who are in viola-
tion of the law will be convicted, in some cases de-
ported, and in all cases prevented from doing fur-
ther harm to Americans.

The Attorney General told the OIG that he instructed
that if, during the course of the investigation, aliens were
encountered who had violated the law, they should be
charged with appropriate violations, particularly if the
alien had a relationship to the September 11 attacks.

The Deputy Attorney General explained to the OIG
that the threat presented by terrorists who carried out
the September 11 attacks required a different kind of law
enforcement approach. He stated that the Department
needed to disrupt such persons from carrying out further
attacks by turning its focus to prevention, rather than
investigation and prosecution.

Michael Chertoff, the Assistant Attorney General for
the Criminal Division, told the OIG that within days of
the attacks it became evident that some aliens encoun-
tered in connection with the PENTTBOM investigation
were “out of status” in violation of the law—a matter that
fell within the jurisdiction of the INS. He stated the De-
partment’s policy was to “use whatever means legally
available” to detain a person linked to the terrorists who
might present a threat and to make sure that no one else
was killed. In some instances, he noted, that would mean
detaining aliens on immigration charges, and in other
cases criminal charges. Chertoff said he did not believe
that the Department had a blanket policy to go with one
or the other, if both were possible. He said he under-
stood the Department would use whichever charge was
most “efficacious.” He stated that he was involved in
meetings with the Attorney General, the Deputy Attor-
ney General, and the FBI Director at which this philoso-
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phy was discussed, but he added that, from the begin-
ning, there was an insistence from senior Department
officials that things be done legally. Chertoff explained
that his deputy, Alice Fisher, was placed in charge of
immigration issues for the Criminal Division.

Fisher told the OIG that during the fall of 2001 she
spent the “majority” of her time on terrorism issues,
some of which involved illegal aliens who presented a po-
tential terrorism threat. She recalled that Chertoff told
her “we have to hold these people until we find out what
is going on.” She said she understood that the Depart-
ment was detaining aliens on immigration violations that
generally had not been enforced in the past.

C. New York FBI’s Response

The FBI Field Office in New York City and its JTTF
received thousands of leads from the public related to
terrorism in the weeks after September 11. Staff at the
New York JTTF command post entered the leads into an
FBI database that assigned each PENTTBOM lead a
unique number. Leads then were sent to one of the four
FBI command posts in the New York City area and as-
signed to a JTTF team that included FBI and INS
agents, among other law enforcement personnel.

Many of the leads pursued by the JTTF in New York
City and elsewhere across the country involved aliens,
many from countries with large Arab or Muslim popula-
tions. If JTTF teams in New York encountered an illegal
alien in the course of pursuing a PENTTBOM lead—
whether or not the alien was the subject of the lead—the
INS agent on the team examined the alien’s immigration
and identity documents to determine whether the alien
was lawfully in the United States. If an INS agent was
not present during the JTTF’s initial interview of the in-
dividual, the team notified the INS New York District
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Office, which dispatched an INS agent to determine the
alien’s immigration status. The team would arrest any
alien encountered in the course of investigating a JTTF
or PENTTBOM lead who was found to be in the country
illegally.

Many of the aliens arrested under these circumstances
were put into a special category referred to as persons
“of interest” to the FBI. Their names were placed on a
list referred to as “the INS Custody List.” The INS and
FBI did not always agree on which aliens should be in-
cluded on the list, and we found that the cases were not
handled uniformly nationwide. The complexities of how a
person came to be included in this special category of
immigration detainees is discussed in detail in Chapter 4,
where we also examine some of the problems that arose
from creation of this category of detainees. Moreover, as
we describe later in this report, being labeled “of inter-
est” had significant ramifications for the detainees’ place
and length of detention. The Department severely lim-
ited these detainees’ ability to obtain bond, and detainees
on this list could not be removed from the United States
without a written “clearance letter” from the FBI. These
requirements created substantial obstacles for detainees
who sought release or removal. We describe these issues
in more detail in the chapters that follow.

In conjunction with the New York FBI's JTTF, the
U.S. Attorney’s Office for the SDNY immediately began
to investigate the terrorist attacks. David Kelley, the
Deputy United States Attorney for the SDNY, helped
direct the search warrants, subpoenas, and material wit-
ness warrants in the Southern District and also partici-
pated in the supervision of the PENTTBOM task force in
Washington, D.C. Within one to three days after the at-
tacks, Kelley explained, he focused on individuals “really”
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of “investigative interest” (as opposed to those simply
labeled “special interest” by the FBI or the INS). He
explained that individuals of “genuine investigative inter-
est” were people connected to a subject or target of the
investigation, such as a person whose telephone number
was linked to a hijacker, or a person who lived in a build-
ing near a location of high interest.

[PAGES 15 THROUGH 16 OMITTED]

* *® *

III. ASSIGNMENT TO A DETENTION FACILITY

Our review determined that September 11 detainees
arrested in New York City generally were confined at the
MDC or transported to Passaic and other INS contract
facilities in northern New Jersey. The housing determi-
nation for a September 11 detainee was the result of a
two-step process that began with the FBI’s assessment
of the detainee’s possible links to terrorism. The FBI
provided this assessment to the INS, which made the ac-
tual housing determination. Witnesses told the OIG that
the INS’s determination was based almost solely on the
FBI’s assessment.

Where a September 11 detainee was housed had sig-
nificant ramifications on the detainee’s detention experi-
ences. Detainees housed at the MDC (discussed in Chap-
ter 7) experienced much harsher confinement conditions
than those held at Passaic (discussed in Chapter 8). The
September 11 detainees held at the MDC were locked
down 23 hours a day, were placed in four-man holds dur-
ing movement, had restricted phone call and visitation
privileges, and had less ability to obtain and communicate
with legal counsel.
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A. FBI Assessment

The first part of the process to determine where a
September 11 detainee would be confined began with the
FBI’s initial assessment of the detainee’s links to the
PENTTBOM investigation or ties to terrorism. The FBI
assessed a detainee as “high interest,” “of interest,” or
“interest undetermined.” The “high interest” detainees
were considered by the FBI to have the greatest poten-
tial to be linked to the PENTTBOM investigation or to
terrorism. The FBI believed the “of interest” detainees
might have some terrorist connections. For the “interest
undetermined” detainees, the FBI could not affirmative-
ly state that the detainee did not have a connection to the
September 11 attacks. As we discuss in Chapter 4, this
assessment was not based on specified criteria or con-
sistently applied to all detainees. In addition, the INS
was not authorized to release a September 11 detainee
until the FBI completed its clearance investigation be-
cause of the concern about inadvertently releasing a ter-
rorist. Therefore, the FBI in New York City never la-
beled a detainee “no interest” until after the clearance
process was complete.

Almost all the September 11 detainees in our review
were arrested by the INS. Often an FBI agent present
at the arrest provided the INS with a verbal assessment
of the FBI’s level of interest in the particular detainee.
However, we found that this initial assessment often was
based on little or no concrete information tying the de-
tainee to the September 11 attacks or terrorism.

B. INS Housing Determination

After the INS arrested September 11 detainees, they
were taken to an immigration processing center, such as
the INS’s Service Processing Center on Varick Street in
New York City, to complete arrest and initial detention
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processing (after the attacks the Center no longer housed
detainees, but remained open for processing). The FBI
New York Field Office identified its level of investigative
interest in the detainee to the FBI's International Ter-
rorism Operations Section (ITOS) at FBI Headquarters,
which informed, usually verbally, the INS’s National Se-
curity Unit (NSU). The information passed to the NSU
by the FBI included a request that detainees of “high in-
terest” be housed at the MDC.

From September 11 to 21, 2001, INS Executive Asso-
ciate Commissioner for Field Operations Michael Pear-
son made all decisions regarding where to house Sep-
tember 11 detainees. According to Daniel Cadman, the
NSU Director, NSU staff provided briefings to Pearson
that consisted of the FBI's assessments, other derogat-
ory information obtained during the investigation (if
any), and the security risk posed by the detainee (if
known). Based on this information, Pearson decided
whether a detainee should be confined at a BOP facility
(such as the MDC), an INS facility, or an INS contract
facility (such as Passaic). Pearson’s decision was relayed
to the INS New York District, which transferred the de-
tainees to the appropriate facility.

The INS’s housing determination process changed on
September 21, 2001, when the INS created the Custody
Review Unit (CRU) at Headquarters and appointed
three INS District Directors to make detainee housing
determinations based on input provided by the FBI. At
this point, Pearson removed himself from this decision-
making process.

We were also told that some detainee housing deter-
minations were made outside the process described
above. Dan Molerio, Assistant District Director for In-
vestigations in the INS New York District, said three
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Assistant U.S. Attorneys from the Southern District of
New York detailed to the FBI Headquarters contacted
him on a number of occasions and identified “high inter-
est” detainees held by the INS in New York. Molerio
said the FBI's Assistant Special Agent in Charge for
Counterterrorism in New York also called him on several
occasions about “high interest” detainees. Molerio said
when the FBI told him a detainee was “high interest,” he
would ensure that the detainee was sent to the MDC.

In sum, even though the INS established a process for
making housing determinations, the INS’s decision was
based almost entirely on the FBI’s assessment.

C. BOP Confinement Decisions

Soon after the September 11 attacks, the BOP made
several decisions regarding the detention conditions it
would impose on the September 11 detainees. These de-
cisions (discussed in more detail in Chapter 7) included
housing the detainees in the administrative maximum
(ADMAX) Special Housing Unit (SHU), implementing a
communications blackout, and classifying the detainees
as Witness Security (WITSEC) inmates. According to
Michael Cooksey, the BOP’s Assistant Director for Cor-
rectional Programs, the BOP decisions were based on the
BOP’s concerns about potential security risks posed by
the September 11 detainees. He said the BOP made the
decision to impose strict security conditions in part be-
cause the FBI provided so little information about the
detainees and because the BOP did not really know
whom the detainees were. He said the BOP chose to err
on the side of caution and treat the September 11 detain-
ees as high-security detainees. He said that the Depart-
ment was aware of the BOP’s decision to house the Sep-
tember 11 detainees in high-security sections in various
BOP facilities. Cooksey said the BOP did not treat the
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September 11 detainees different than “regular” high-
security inmates.

BOP Director Kathy Hawk Sawyer told the OIG that
officials in the Deputy Attorney General’s Office contact-
ed her to discuss specific detainees’ ability to communi-
cate with other inmates and with the outside world. She
said she understood from these conversations that the
Department wanted the BOP to limit, as much as possi-
ble within their lawful discretion, the detainees’ ability to

communicate with other inmates and with people outside
the MDC.*

D. Department of Justice’s Role

Witnesses told us that the Department of Justice had
little input into where the detainees were held. For ex-
ample, Chertoff, the Assistant Attorney General in
charge of the Criminal Division, said he did not have any
information about where or how the detainees would be
held, with the exception of one conversation in which he
was told that an alien had claimed he was hurt by a
guard. He said that he was later told that the report was
inaccurate, and that the alien had not made such an accu-
sation. David Israelite, Deputy Chief of Staff to the At-
torney General, said he could not recall any discussions of
holding people “incommunicado” or any discussion of
where detainees should be held. He also recalled one al-
legation of mistreatment being called to the attention of
the Attorney General, who he said asked staff to look into
the incident.

2 We discuss Hawk Sawyer’s conversations with Christopher Wray,
Principal Associate Deputy Attorney General, and David Laufman,
Chief of Staff to the Deputy Attorney General, in Chapter 7.
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Alice Fisher, the Deputy Assistant Attorney General
who was in charge of terrorism issues for the Criminal
Division, stated that she had no information about which
facility a detainee would go to or the conditions that
would be imposed on the detainees. She noted that there
was an “effort” to accommodate the needs of the Assis-
tant U.S. Attorneys who were conducting the grand jury
investigation into the attacks. David Kelley, the Deputy
U.S. Attorney for the SDNY who played an important
role in the September 11 investigation, said he had no in-
put into where people would be confined, except that a
person might be moved to the New York area if he was
needed to testify. An Assistant U.S. Attorney from the
SDNY who worked on the terrorism investigation ex-
plained that he generally did not have input into where
detainees would be held. He recalled being frustrated
that the BOP did not distinguish between detainees who,
in his view, posed a security risk and those detained al-
iens who were uninvolved witnesses.

[PAGES 21 THROUGH 22 OMITTED|

* *® *

V. PROCESSING OF SEPTEMBER 11 DETAINEES FROM
ARREST TO CLEARANCE

Perhaps the factor that most significantly affected the
length of a September 11 detainee’s confinement was the
nature of the multi-step, multiagency process used by the
Department for handling aliens detained as part of its
terrorism investigation. The OIG developed the follow-
ing flow chart (Figure 6) to depict the process for han-
dling September 11 detainees from their initial encounter
with law enforcement authorities through their release
from custody or removal from the United States. The
chart displays the process used by the Department to in-
vestigate PENTTBOM leads, arrest September 11 de-
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tainees, determine where to house them, conduct detain-
ee clearance investigations, complete the INS hearings
and removal proceedings, and remove the detainees.”

UNTIL FEI BACHGROLIND
CHECK COMPLETE

THOLD UNTIL
CLEARED" & "NOD BOND"

Chart Key [ amest process [T immigraion pocess [ ##t clesrance process (] 80¢ clearance process () vy Decision

Processing September 11 Detainees from Arrest to Clearance - New York Region

|
INS STATUS
“DETERMINED™

# The chart depicts the process for September 11 detainees held at
the MDC or Passaic. Some detainees only went through part of this
process, depending on their individual immigration cases and the
progress of their FBI clearance checks. The “BOP Process” shown
in the chart applied only to those detainees housed at the MDC.
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The following steps describe the procedures depicted
by this chart:

Arrest Process:

1. U.S. law enforcement received information regard-
ing an individual who may have connections to the Sep-

tember 11 attacks or terrorism in general (a
PENTTBOM lead).

2. If deemed worthy of investigation, the responsible
FBI field office assigned the lead for investigation (in
New York City, generally to the JTTF).

3. Law enforcement personnel interviewed the indi-
vidual, and an INS agent determined his immigration
status. The subject was released if the FBI expressed no
investigative interest related to the terrorism probe and
the individual had not violated his immigration status.

4. If the INS agent determined that the alien was in
violation of immigration status, the INS agent took the
alien into custody and asked the FBI for an assessment
of its interest in the alien with respect to the terrorism
investigation.

5. The FBI determined its level of interest in the alien:
generally “of interest,” “high interest,” “no interest,” or
“undetermined.” Based on this assessment by the FBI,
“high interest detainees” were sent to BOP high-security
facilities, while “of interest” and “interest unknown” de-
tainees generally were housed in less restrictive facilities,
such as county jails under contract to the INS.

FBI Clearance Process:

1. After the FBI received the detainee’s A-File from
the INS, the FBI initiated detainee clearance investiga-
tions and notified the SIOC Working Group that the alien
was in custody. The Department had issued a standing
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order that detainees were not to be released until clear-
ance investigations were completed.

2. The SIOC Working Group requested CIA checks on
the detainee.

3. If clearance investigations and CIA checks on the
detainee were clear, the detainee was determined to be of
“no interest” to the FBI.

4. The FBI’'s ITOS decided the final clearance of a
September 11 detainee and issued a formal FBI clear-
ance letter, signed by the ITOS Section Chief. Until the
FBI issued the clearance letter, the Department did not
allow the INS to remove the detainee.

5. The SIOC Working Group forwarded the FBI
clearance letter to the INS or BOP, whichever agency
was holding the alien. If the BOP was holding the alien,
BOP Headquarters then issued its clearance memoran-
dum to the BOP facility, called a “Cooksey memoran-
dum,” notifying the appropriate warden that a detainee
was eligible for release into the facility’s general popula-
tion.”

INS Immigration Process:

1. After INS Headquarters review, the INS District
Director in the INS district where the September 11 de-
tainee was arrested issued the charging document to the
detainee (known as the “Notice to Appear” or NTA) that
describes the immigration laws the detainee has alleged-
ly violated. The INS initially held all September 11 de-
tainees without bond, but the detainees were able to re-
quest bond re-determination hearings before an Immi-

% Cooksey memoranda were signed by Michael Cooksey, the BOP
Assistant Director for Correctional Programs.



379a

gration Judge after receiving the NTA and accompany-
ing documents.

2. An Immigration Judge conducted a hearing on the
detainee’s alleged immigration violations (a “merits hear-
ing”) to determine whether the detainee should be re-
moved from the United States.

3. The Immigration Judge issued a final order remov-
ing the detainee or permitting the detainee to leave the
country voluntarily.

4. INS Headquarters issued its clearance memoran-
dum—Kknown as the “Pearson memorandum”—to the ap-
propriate INS Region Office.”® Issuance of the INS
clearance letter was predicated on the INS receiving a
clearance letter from the FBI stating that it had “no in-
terest” in the detainee, as described above.

5. The alien was either removed from the United
States, allowed to depart voluntarily, or released from
INS custody.

The impact of each of these procedures on the length
of the September 11 detainees’ detentions and their con-
ditions of confinement is discussed in detail in the chap-
ters that follow.

[PAGES 27 THROUGH 36 OMITTED]
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CHAPTER FOUR
THE CLEARANCE PROCESS
This chapter examines the Department’s process for
clearing the September 11 aliens who were detained be-

% Pearson memoranda were signed by Michael Pearson, then the
INS Executive Associate Commissioner for Field Operations.
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cause of possible links to terrorism. Specifically, we ex-
amine how problems with the process significantly
lengthened the time detainees spent in custody. First,
we discuss the origins of the Department’s directive that
all September 11 detainees be held until the FBI cleared
them of any connection to terrorism. Next, we examine
the series of Operational Orders issued by INS Head-
quarters to its field offices in the weeks immediately fol-
lowing the September 11 attacks that sought to address
the growing number of detainees arrested in connection
with the PENTTBOM investigation.

We then turn to the process developed by the De-
partment to clear the detainees of any connection to ter-
rorism. In particular, we examine the activities of the
squad created by the FBI New York Field Office that
conducted most of the clearance investigations of Sep-
tember 11 detainees. We then describe the problems
caused when the INS New York District failed to inform
Headquarters of the arrest of hundreds of aliens “of in-
terest,” and the discovery of a separate list of September
11 detainees kept by the FBI New York Field Office in
the weeks immediately following the terrorist attacks, a
list apparently unknown to FBI and INS officials in
Washington, D.C. who were attempting to coordinate all
September 11 detainee cases. We also discuss the effects
of detainee name checks in databases maintained by the
Central Intelligence Agency (CIA). We end by examin-
ing the FBI’s development of a “watch list” of potential
terrorist suspects and its process for adding and remov-
ing names from that list.

I. “HoLD UNTIL CLEARED” POLICY
A. Origins of Policy

Officials from the FBI and the INS told the OIG they
clearly understood from the earliest days after the ter-
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rorist attacks that the Department wanted September 11
detainees held without bond until the FBI cleared them
of any connections to terrorism. This “hold until cleared”
policy was not memorialized in writing, and our review
could not determine the exact origins of the policy. How-
ever, this policy was clearly communicated to INS and
FBI officials in the field, who understood and applied the
policy.

We found that the directive was communicated to the
INS and the FBI by a number of Department officials,
including Stuart Levey, the Associate Deputy Attorney
General responsible for oversight of immigration issues.
Michael Pearson, the INS Executive Associate Commis-
sioner for Field Operations, said that Levey called a sen-
ior INS official the week after the September 11 attacks
and directed that no INS detainees should be released
without being cleared by the FBI. Pearson said he also
received instructions from INS Commissioner James
Ziglar that none of the detainees should be released by
the INS until they had been cleared by the FBI of any
connections to terrorism. Pearson told the OIG that he
passed these instructions along to employees at INS
Headquarters’s units assigned to handle September 11
detainee cases.

Similarly in the FBI, our interviews and review of
documents confirm that FBI officials understood and ap-
plied the “hold until cleared” policy. For example, an Oc-
tober 26, 2001, electronic communication (EC) (similar to
an e-mail) from an FBI agent in the SIOC to FBI field
offices stated that, “Pursuant to a directive from the De-
partment of Justice, the INS will only remove individuals
from [the special interest] list after the INS has received
a letter from FBIHQ [FBI Headquarters] stating that
the FBI has no investigative interest in the detainee.”
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In addition, an attorney with the FBI’s Office of Gen-
eral Counsel who worked on the SIOC Working Group
told the OIG that it was understood that the INS was
holding September 11 detainees because the Deputy At-
torney General’s Office and the Criminal Division wanted
them held. She said the Deputy Attorney General’s Of-
fice took a “very aggressive stand” on this matter, and
the Department’s policy was clear even though it was not
written.

Levey told the OIG that the idea of detaining Septem-
ber 11 detainees until cleared by the FBI was “not up for
debate.” He said he was not sure where the policy origi-
nated, but thought the policy came from “at least” the
Attorney General.

A Senior Counsel in the Deputy Attorney General’s
Office who worked closely with Levey on immigration
matters (“Senior Counsel to the DAG”) stated in her re-
sponse to the draft of this report that those involved in
the discussion of the process, including attorneys from
the INS, OIL, and the Criminal Division (including
TVCS), were aware that the strategy had risks, and
clearly anticipated the filing of habeas corpus petitions
because of the position the Department planned to take
that any illegal alien encountered pursuant to a
PENTTBOM lead should be detained until cleared by
the FBI. She noted that this was “unchartered [sic] ter-
ritory.” On September 27, 2001, the Senior Counsel sent
an e-mail to David Ayers, Chief of Staff to the Attorney
General, on September 27, 2001, that discussed this “hold
until cleared” policy. The e-mail described the “strategy
for maintaining individuals in custody.” The document
attached to the e-mail, entitled “Maintaining Custody of
Terrorism Suspects,” begins with a “Potential AG Expla-
nation” that states:
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The Department of Justice (Department) is utiliz-
ing several tools to ensure that we maintain in cus-
tody all individuals suspected of being involved in
the September 11 attacks without violating the
rights of any person. If a person is legally present
in this country, the person may be held only if fed-
eral or local law enforcement is pursuing criminal
charges against him or pursuant to a material wit-
ness warrant. Many people believed to be involved
in the attacks, however, are not present legally and
they may be detained, at least temporarily, on im-
migration charges. As of September 27, 2001, the
Immigration and Naturalization Service (INS) was
detaining without bond 125 aliens related to this in-
vestigation on immigration charges.

The document then describes plans for handling bond
hearings and coordination efforts among the FBI, INS,
and Criminal Division to ensure that September 11 de-
tainees would remain in custody. Levey told us this doc-
ument was drafted to enable the Attorney General to
provide an explanation as to how, within the bounds of
the law, the Department could hold and not release aliens
who were suspected of terrorism.

Other senior Department officials confirmed that the
directive to hold the September 11 detainees without
bond stemmed from discussions at the highest levels of
the Department. Assistant Attorney General Michael
Chertoff told the OIG that in the early days after the ter-
rorist attacks the issue was discussed among the Attor-
ney General, Deputy Attorney General, and FBI Direc-
tor that detention should be sought of a charged person
“if there is a link to the hijackers and we are not able to
assure that the person is not a threat and there is a legal
violation.” Alice Fisher, a Deputy Assistant Attorney
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General in the Criminal Division and a participant in the
SIOC Working Group, told the OIG that Chertoff told
her that “we have to hold these people until we find out
what is going on” and that, in some cases, they could use
immigration charges to keep the detainees in custody.

David Laufman, Chief of Staff to the Deputy Attorney
General, told the OIG that he recalled a meeting which
INS representatives attended soon after the terrorist at-
tacks that included a discussion of whether potential im-
migration violations could be “leveraged” against Sep-
tember 11 detainees when there was insufficient infor-
mation for criminal cases. He added that it was recog-
nized that, “if we turn one person loose we shouldn’t
have, there could be catastrophic consequences.” He said
he recalls, however, asking Levey to take whatever steps
were appropriate to expedite clearance by the FBI and
the CIA.

Daniel Levin, Counselor to the Attorney General, told
the OIG that he could not say for certain when the clear-
ance policy was developed or at what level. He described
a “continuous meeting” for the first few months after the
terrorist attacks involving the Attorney General, Deputy
Attorney General, FBI Director, and Chertoff, and said
he was sure that the issue of holding aliens until they
were cleared was discussed.

The Deputy Attorney General told the OIG that he
remembers the “decision to hold without bond” being
discussed, and that he was in favor of requiring the clear-
ance process “within the bounds of the law.” He ex-
plained that the threat after September 11 was a differ-
ent threat that required a different approach. He said
that investigating and prosecuting could not be the focus,
as it had been before the terrorist attacks, and the De-
partment needed to aggressively protect public safety,
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within the bounds of the law, by disrupting and prevent-
ing further incidents.

FBI Director Mueller stated that he did not recall be-
ing involved in any discussions about the creation of the
“hold until cleared” policy, although he learned about the
policy later.

When asked about a “hold until cleared” policy, the
Attorney General told the OIG that the Department
would want to know whom the detainees were if it was
getting ready to remove them. He noted the inherent
difficulty involved in conducting a “clearance” process, in
that clearing someone is akin to “proving a negative.” He
also noted that the Department does not assert that it
could hold anyone “forever” without regard to a predi-
cate offense. However, the Attorney General said he had
no reluctance to do those things legally permissible to
detain someone who had violated the law.

B. Implementation of Policy

From the first days after the terrorist attacks, the
INS adopted the term “of interest” to identify aliens ar-
rested on immigration violations in connection with the
September 11 investigation who needed to be cleared by
the FBI of any connections to terrorism before they
could be released or removed from the United States.
Detainees who were not “of interest” to the FBI’s terror-
ism investigation did not have to be cleared by the FBI
and could be processed according to normal INS proce-
dures. The FBI was responsible for determining wheth-
er an alien arrested in connection with a PENTTBOM
lead on immigration charges should be further investi-
gated. If it found further investigation warranted, then
the alien was “of interest” and the FBI notified the INS
of that determination. However, there were many cases
where the FBI told the INS that it could not determine



386a

at the outset whether it had an interest in the alien. In
cases of affirmative FBI interest or a statement that in-
terest could not be determined, the INS treated the alien
as “of interest.”

Problems quickly arose upon implementation of the
“hold until cleared” policy for aliens arrested on
PENTTBOM leads, because the Department and the
FBI did not develop clear criteria for determining who
was, in fact, “of interest” to the FBI’s terrorism investi-
gation. From our interviews, we determined that, for the
most part, aliens were deemed “of interest” based on the
type of lead the law enforcement officers were pursuing
when they encountered the aliens, rather than any evi-
dence that they were terrorists. In the New York City
area, for example, anyone picked up on a PENTTBOM
lead was deemed “of interest” for purposes of the “hold
until cleared” policy, regardless of the strength of the ev-
idence or the origin of the lead. A PENTTBOM lead was
considered any lead that was in any way connected to the
World Trade Center or Pentagon investigation, or a lead
that raised the specter of “suspicious activity” by an alien
who might possibly be a terrorist. However, there need
not be any evidence of connection to the terrorists or to
the World Trade Center or Pentagon bombings for a lead
to be considered a PENTTBOM lead. Any illegal alien
encountered by New York City law enforcement officers
following up a PENTTBOM lead—whether or not the
alien turned out to have a connection to the September 11
attacks or any other terrorist activity—was deemed to be
a September 11 detainee.

In a January 2002 court proceeding, the Department
defined the term “September 11 detainees” as “individu-
als who were originally questioned because there were
indications that they might have connections with, or
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possess information pertaining to, terrorist activity
against the United States including particularly the Sep-
tember 11 attacks and/or the individuals and organiza-
tions who perpetrated them.”?

Many of the persons arrested as part of the
PENTTBOM investigation were aliens unlawfully pre-
sent in the United States either because they entered
this country illegally or because they entered legally but
remained after their authorization to do so had expired.
It is unlikely that most if not all of the individuals arrest-
ed would have been pursued by law enforcement authori-
ties for these immigration violations but for the
PENTTBOM investigation.?” Some appear to have been
arrested more by virtue of chance encounters or tenuous
connections to a PENTTBOM lead rather than by any

% This definition was contained in the declaration of James Reyn-
olds, Chief of the Terrorism and Violent Crime Section in the De-
partment’s Criminal Division (the “Reynolds Declaration”), submit-
ted by the Department on January 11, 2002, in support of the De-
partment’s summary judgment motion in connection with the case
entitled Ctr. for Nat’l Sec. Studies v. U.S. Dep’t of Justice, 01-civ-
2500 (D.D.C. filed Dec. 6, 2001).

3" The September 11 attacks focused renewed attention on the im-
portance of knowing when nonimmigrant visitors enter and depart
the United States. The OIG has reported previously on the INS’s
efforts to identify and remove nonimmigrant overstays, most recent-
ly in an April 2002 follow-up report that found the INS has made
little progress to effectively address the issue. The follow-up review
concluded that the INS still did not have a reliable system to track
overstays, did not have a specific overstay enforcement program,
and could not provide accurate data on overstays. See Follow-Up
Report on INS Efforts to Improve the Control of Non-Immigrant
Overstays, Report No. 1-2002-006, April 2002, available at http://
www.usdoj.gov/oig/inspection/I-2002-006/report.pdf.
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genuine indications of a possible connection with or pos-
session of information about terrorist activity.

For example, on September 15, 2001, New York City
police stopped a group of three Middle Eastern men in
Manhattan on a traffic violation. The men had the plans
to a public school in their car. The next day, their em-
ployer confirmed that the men were working on con-
struction at the school and that it was appropriate for
them to have the plans. Nonetheless, they were arrested
and remained detained as September 11 detainees. An-
other alien was arrested on September 22, 2001, because
the phone company mistakenly put his phone calls home
to [REDACTED] on the bill of a New York [REDACT-
ED] office and the [REDACTED] office called to report
the “suspicious” bill. The alien was arrested, detained on
immigration charges, and considered a September 11 de-
tainee. He was not cleared until January 9, 2002. Anoth-
er Middle Eastern alien was arrested because he went to
a car dealership on September [REDACTED], 2001, and
was anxious to purchase a car right away. He put down a
[REDACTED] deposit on a car but did not return on
September [REDACTED], 2001, for the car as he agreed
he would. He was arrested on September 29, 2001 and
was not cleared until April 29, 2002. Another alien was
arrested because a person called the FBI a few days af-
ter the terrorist attacks to say that six to ten weeks prior,
the [REDACTED] [REDACTED] [REDACTED] [RE-
DACTED] she hired through [REDACTED] [RE-
DACTED] [REDACTED], who was an [REDACTED]
male, told her that he was a licensed pilot and was saving
to go to flight school in the U.S. to learn to fly commercial
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jets. He was arrested on September 24, 2001, and not
cleared until February 12, 2002.%

In the days immediately following the September 11
attacks, before the clearance process was centralized in
Washington, D.C., the INS could obtain an indication of
“no interest” from an FBI field office and proceed to pro-
cess the alien as a “regular” immigration case. In mid-
September 2001, however, the Department instructed
the INS that before it could treat a September 11 detain-
ee as a “normal” immigration case, the INS needed to
obtain a clearance letter from Michael Rolince, Chief of
the FBI's International Terrorism Operations Section
(ITOS) in its Counterterrorism Division.* According to
several witnesses with whom we spoke, the FBI and the
Department believed that the PENTTBOM investigation
should be viewed as a “mosaic” that contained countless
individual pieces of information and evidence, and field
offices would not be in a position to determine if any sin-
gle item was of significance to this mosaic. Therefore, it
was believed that FBI Headquarters would have a
broader perspective on the PENTTBOM investigation
and would be in a better position to make an assessment
of whether an individual alien detained in connection with
a PENTTBOM lead was “of interest” to the investiga-
tion. However, as we describe below, this centralized
clearance process was slow and insufficiently staffed, re-
sulting in many detainees being held for long periods of
time while no clearance investigations were being con-
ducted.

% Other examples of tenuous PENTTBOM leads that led to detainee
arrests and their designation as “of interest” to the September 11
investigation were described in Chapter 2.

% A copy of a “Rolince” clearance letter is attached at Appendix E.
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CHAPTER SEVEN
CONDITIONS OF CONFINEMENT AT THE
METROPOLITAN DETENTION CENTER IN
BROOKLYN, NEW YORK

I. INTRODUCTION

Almost 60 percent of the 762 aliens detained in connec-
tion with the Government’s investigation of the Septem-
ber 11 terrorist attacks were arrested in the New York
City area. As discussed previously, the overwhelming
majority of these aliens were arrested on immigration
charges that, in a time and place other than New York
City post-September 11, would have resulted in either no
confinement at all or confinement in an INS or INS con-
tract facility pending an immigration hearing. However,
fear of additional terrorist attacks in New York City and
around the country changed the way aliens detained in
connection with the investigation of the September 11
attacks were treated.

Aliens arrested by the INS on immigration charges
who were deemed by the FBI to be of “high interest” to
its terrorism investigation were held in high-security
federal prisons across the country, such as the Federal
Bureau of Prisons’s (BOP) Metropolitan Detention Cen-
ter (MDC) in Brooklyn, New York.® Overall, the BOP
confined 184 September 11 detainees in its facilities na-
tionwide. A total of 84 detainees determined by the FBI

% The MDC is a 9-story BOP facility in Brooklyn that generally
houses men and women either convicted of criminal offenses or
awaiting trial or sentencing. On December 10, 2002, the MDC
housed 2,441 men and 181 women.
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to have a possible connection with the PENTTBOM in-
vestigation or terrorism in general were housed at the
MDC from September 14, 2001, to August 27, 2002.

Generally, aliens deemed by the FBI to be “of inter-
est” or “of undetermined interest” to the Government’s
terrorism investigation were detained in lower security
facilities, such as the Passaic County Jail in Paterson,
New Jersey (Passaic). From September 2001 to May
2002, 400 September 11 detainees were confined in Pas-
saie.

This chapter examines the conditions of confinement
for September 11 detainees held at the MDC, while the
next chapter examines conditions experienced by Sep-
tember 11 detainees at Passaic. As we discuss in these
two chapters, the FBI’s initial assessment of its level of
interest in specific September 11 detainees directly af-
fected the detainees’ conditions of confinement within the
institution and their access to telephones, legal counsel,
and their families.

In this chapter, we discuss the BOP’s initial communi-
cations blackout after the terrorist attacks; its classifica-
tion of September 11 detainees as “witness security” in-
mates; the MDC’s administrative maximum (ADMAX)
Special Housing Unit (SHU), a special high-security sec-
tion of the facility where September 11 detainees were
held until cleared by the FBI of involvement with terror-
ism; the MDC’s process for transferring September 11
detainees from the ADMAX SHU to the facility’s general
population; the detainees’ access to legal counsel; allega-
tions of physical and verbal abuse made by detainees
against MDC staff; and other condition of confinement
issues, including consular visits, recreation opportunities,
medical care, and lighting conditions in the ADMAX
SHU cells.
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II. INITIAL COMMUNICATIONS BLACKOUT AFTER SEP-
TEMBER 11

Immediately after the September 11 attacks, the BOP
ordered all detainees who were “convicted of, charged
with, associated with, or in any way linked to terrorist
activities” to be placed in the highest level of restrictive
detention. Also, MDC officials placed all incoming Sep-
tember 11 detainees in the ADMAX SHU without con-
ducting the routine individualized assessment. BOP Di-
rector Kathy Hawk Sawyer told the OIG that this desig-
nation resulted from the FBI’s assessment and was not
the BOP’s “call.” Detainees held in the MDC’s ADMAX
SHU were subjected to the most restrictive conditions of
confinement authorized by BOP policy, including “lock-
down” for 23 hours a day, restrictive escort procedures
for all movement outside of the ADMAX SHU cells, and
tight limits on the frequency and duration of legal tele-
phone calls.

Hawk Sawyer told the OIG that the detainees were
held under these restrictive detention conditions, in part
because the BOP did not know who the detainees were or
what security risks they might present to BOP staff and
facilities. She said the policies applied to the September
11 detainees were not new policies created specially for
the detainees. Rather, the policies were longstanding
BOP practices for housing inmates who presented special
security concerns. She noted that on any given day per-
sons are detained by the BOP in conditions exactly like
those applied to the September 11 detainees.

Hawk Sawyer informed the OIG that the Department
did not initially give the BOP any guidance on how to
confine the detainees. However, she said the Deputy At-
torney General’s Chief of Staff, David Laufman, and the
Principal Associate Deputy Attorney General, Christo-
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pher Wray, called her during the weeks after September
11 with concerns about detainees’ ability to communicate
both with those outside the facility and with other in-
mates. Hawk Sawyer said she discussed specific Sep-
tember 11 detainees during these conversations as well
as the detainees in general. Hawk Sawyer stated that
Laufman’s and Wray’s concerns about the detainees’
ability to communicate both with those outside the facili-
ty and with other inmates confirmed for her that the
BOP’s initial decision to restrict detainee communica-
tions with persons outside the facility and to isolate them
from the general inmate population and from each other
was appropriate.

Hawk Sawyer also told the OIG that she had conver-
sations with David Laufman and Christopher Wray from
the Office of the Deputy Attorney General, in which she
was told to “not be in a hurry” to provide the September
11 detainees with access to communications—including
legal and social calls or visits—as long as the BOP re-
mained within the reasonable bounds of its lawful discre-
tion. Hawk Sawyer emphasized that Department offi-
cials never instructed her to violate BOP policies, but ra-
ther to take the policies to their legal limit in order to
give officials investigating the detainees time to “do their
job.”

Laufman, Chief of Staff to the Deputy Attorney Gen-
eral, confirmed the substance of the conversations de-
scribed by Hawk Sawyer. He told the OIG that he urged
the BOP to exercise the full scope of its discretion to se-
quence detainee outside contacts on the “back end” of the
BOP’s discretion. Wray stated that when he contacted
Hawk Sawyer about some specific criminal inmates con-
nected to terrorism who were already in BOP custody at
the time of the September 11 attacks, he discussed hav-



394a

ing these inmates placed under the most secure condi-
tions possible. He stated that while he does not recall
giving any specific instructions, he stated that the “spirit”
of his comments was that the BOP should, within the
bounds of the law, push as far toward security as they
could.

On September 12, 2001, David Rardin, the BOP’s
Northeast Region Director (which includes the MDC),
directed wardens in his region not to release inmates
classified by the BOP as “terrorist related” from restric-
tive detention in SHUSs “until further notice.” Rardin al-
so ordered a communications blackout for September 11
detainees during a telephone conference call with all
Northeast Region Wardens on September 17, 2001. Con-
sequently, MDC staff did not allow detainees to receive
telephone ecalls, visitors, or mail, or to place telephone
calls or send mail until the BOP received information
concerning the security risks presented by the detainees.

We could not determine with any certainty the length
of the communications blackout that affected September
11 detainees in BOP facilities. However, based on multi-
ple witness interviews, the blackout appears to have last-
ed from several days to several weeks. According to Mi-
chael Cooksey, the BOP Assistant Director for Correc-
tional Programs, all September 11 detainees initially
were held incommunicado, but after 8 to 10 days detain-
ees were permitted limited attorney and social contacts.
John Vanyur, Senior Deputy Assistant Director in the
BOP’s Correctional Programs Division, told the OIG that
the detainees had no external contacts for the first few
weeks after the terrorist attacks until the BOP received
more information on the September 11 detainees being
held in BOP facilities.
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Fifteen of the September 11 detainees we interviewed
who were placed in the MDC between September 14 and
October 16, 2001, told the OIG that this “communications
blackout” continued until mid-October 2001.* The de-
tainees said that during this period, MDC staff did not
permit them visitors, legal or social telephone calls, or
mail.

The BOP, in comments submitted to the OIG after re-
viewing the draft of this report, stated that “at no time
did the [BOP] prohibit detainees from sending outgoing
mail” that would have informed detainee attorneys and
family members where they were being held. Our inter-
views with MDC staff and September 11 detainees and
BOP documents contradict this assertion. For example,
a conference call between the Eastern Regional Director
on September 20, 2001, and various wardens (including
MDC Warden Zenk) re-established legal visits, legal tele-
phone calls, and legal mail for the September 11 detain-
ees. However, detainees continued to be denied social
visits, non-legal telephone calls, and non-legal mail until
approximately mid-October 2001.

By the same token, the detainees’ recollections that
the communications blackout lasted until mid-October
2001 conflicted with MDC records showing detainees
meeting with some consular officials and attorneys in
early October 2001. On October 1, 2001, Cooksey issued
procedures to all BOP facilities housing September 11
detainees that should have ended the communications

% Because the September 11 detainees did not have calendars or
clocks in their ADMAX SHU cells, during their interviews with the
OIG most of the detainees estimated dates when specific events oc-
curred.
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blackout that had been imposed on the detainees.” This
memorandum permitted “legal mail, legal calls, and legal
visits for September 11 detainees in accordance with
written Bureau (BOP) policy.” Yet, even though this
communications blackout was supposed to be lifted by
Cooksey’s October 1 memorandum, the way the BOP
classified September 11 detainees created significant re-
strictions on access to detainees, which we describe be-
low.

II1. IMmPACT OF DETAINEE CLASSIFICATION
A. Detainees’ Classification

The BOP initially classified all September 11 detainees
it housed as Witness Security, or WITSEC, inmates.”
Witness Security inmates generally are individuals who
agree to cooperate with law enforcement, judicial, or cor-
rectional authorities by providing evidence against per-
sons or groups involved in illegal activities. Because
their cooperation with the Government can place their
lives in jeopardy, the BOP takes significant precautions

% “Guidance for Handling of Terrorist Inmates and Recent Detain-
ees,” October 1, 2001, memorandum from Michael B. Cooksey, Assis-
tant Director, Correctional Programs Division, BOP.

% See September 21, 2001, memorandum from Cooksey to BOP Re-
gional Directors and Wardens categorizing September 11 detainees
as “General Population WITSEC” in the BOP’s SENTRY system.
SENTRY is the BOP’s database for monitoring the movement and
management of all BOP inmates. BOP management was uncertain
about the potential security risks posed to BOP staff and to other
BOP inmates by the September 11 detainees. They believed that
they needed to provide a greater measure of security for the Sep-
tember 11 detainees. The WITSEC categorization, with its accom-
panying additional security provisions, provided BOP management
with a quick, “off-the-shelf” methodology to address their security
concerns.
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to ensure the safety of WITSEC inmates. Accordingly,
any information about WITSEC inmates is closely
guarded, such as their identity, location, and status.

Normally, the arresting agency would inform the BOP
of the person’s status and the need for WITSEC protec-
tion, but the BOP classified the detainees in this category
without any individual assessment of the circumstances
of their arrests.

When applied to the September 11 detainees, the
WITSEC classification resulted in MDC officials with-
holding information about the detainees’ status and loca-
tion. This made it very difficult for attorneys, family
members, and, at times, law enforcement officers to visit
September 11 detainees or even determine their location.
For example, because information on WITSEC inmates
is so strictly protected, staff who worked at the MDC’s
reception desk did not know specific detainees were con-
fined at the MDC and often told people inquiring about a
September 11 detainee that the detainee was not being
held at MDC when, in fact, he was. The MDC reception
staff instead would refer the caller or visitor to the BOP’s
National Locator systems for information about the de-
tainee.” Yet, because WITSEC inmates are not listed in

% Members of the public have access to at least two resources to ob-
tain information about inmates—including September 11 detain-
ees—in the BOP’s custody. The first resource, the Inmate Locator
on the BOP’s website (www.bop.gov), allows people to search the
BOP database using a variety of criteria, including the inmate’s
name and BOP or INS number. When a match is made, the Inmate
Locator provides the following information: the inmate’s name; BOP
Register Number; age; race; sex; projected release date; date re-
leased; and the name of the BOP facility holding the inmate. The
information, which comes from the BOP’s main inmate database, is
updated daily with data on both sentenced and pre-trial inmates.
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the BOP’s National Locator systems, people who ac-
cessed the registry to inquire about September 11 de-
tainees were unable to obtain any information about
where a particular detainee was being held.

The OIG interviewed four attorneys who each repre-
sented a September 11 detainee housed at the MDC
about their initial efforts to contact their clients. Three
of the attorneys told us that they were informed by MDC
front desk staff at some point that their clients were not
present at the MDC when, in fact, their clients were be-
ing held in the facility at the time. One attorney told us
that when she went to the MDC to attempt to locate her
client, MDC staff checked their “system” and informed
her that her client was not housed at MDC. After she
complained, another MDC employee came to the front
desk, informed the attorney that her client was in the
MDC, and authorized her to meet with him.

Another attorney told the OIG that he went to the
MDC after front desk staff had informed his paralegal
that his client was not housed at the facility. The attor-
ney said he provided the MDC front desk staff with nu-
merous combinations of his client’s name, which con-
tained five different parts. The attorney said he again
was told that his client was not housed at the MDC. The
attorney also visited the INS’s Varick Street Service
Processing Center in Manhattan in a failed effort to lo-

The second public resource, the BOP Telephone Inmate Locator,
provides callers with information on federal inmates. To obtain in-
mate information, the caller must have any one of the following crite-
ria to provide to a BOP operator: BOP Register Number; U.S. Mar-
shals Service Number, FBI Number, DCDC Number, or INS Num-
ber; or the inmate’s first and last names and age.
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cate his client. In fact, his client was in the MDC at the
time.

In addition to lifting the initial communications black-
out for September 11 detainees, Cooksey’s October 1,
2001, memorandum established a new inmate classifica-
tion that was used for the September 11 detainees—
Management Interest Group 155 (Group 155)—in part to
address the lack of information the BOP was providing to
attorneys and family members about the detainees.
However, Cooksey’s October 1 memorandum directed all
BOP staff, including staff at the MDC, to continue hold-
ing September 11 detainees in the most restrictive condi-
tions of confinement possible until the detainees could be
“reviewed on a case-by-case basis by the FBI and cleared
of any involvement in or knowledge of on-going terrorist
activities.””® As a result, the BOP continued to use
“WITSEC” as its primary designation for September 11
detainees and “Group 155” as a secondary designation.
Therefore, the tighter restrictions that flowed from the
WITSEC designation continued to apply to all Septem-
ber 11 detainees, and difficulties that families and attor-
neys had trying to locate the September 11 detainees
continued.

Four senior managers at BOP Headquarters, includ-
ing Senior Deputy Assistant Director John Vanyur,
acknowledged to us that the BOP’s initial designation of
September 11 detainees as WITSEC inmates caused

% According to Cooksey’s October 1 memorandum, all detainees who
entered the MDC “on or after September 11, 2001” and “may have
some connection to or knowledge of” the events of that day or ter-
rorism activities, were to be housed “in the Special Housing Unit
[SHU]J” in the “tightest” allowable conditions until cleared by the
FBI.
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administrative confusion. The MDC Warden’s Executive
Assistant told the OIG that briefings for MDC staff in
the weeks after the terrorist attacks did not provide clear
guidance about how to handle inquiries from the public
about September 11 detainees, particularly to staff as-
signed to the visitors’ desk in the MDC’s front lobby.
MDC Warden Michael Zenk and the MDC Associate
Warden for Programs both confirmed that staff at
MDC’s front desk had turned away visitors—including
attorneys—who sought to contact September 11 detain-
ees because of confusion surrounding the WITSEC/
Group 155 designation initially assigned to the Septem-
ber 11 detainees.™

The WITSEC designation also impeded law enforce-
ment interviews of September 11 detainees. MDC staff
told the OIG that several law enforecement officials in the
New York area who called the MDC to schedule detainee
interviews shortly after the terrorist attacks were told
that a particular detainee was not housed at the MDC.
To address this problem, MDC staff established a pro-
cess under which law enforcement officers contacted staff
in the MDC Command Center or one of the Lieutenants
responsible for supervising the ADMAX SHU in advance
of their arrival to schedule an interview and to ensure
that the September 11 detainee was housed at the MDC.

In response to the continuing confusion about access
to the detainees and obtaining information about the de-
tainees, the BOP established another new classification
for September 11 detainees. In an October 31, 2001,
memorandum, Cooksey removed the WITSEC designa-

% Dennis Hasty was the MDC Warden at the time of the September
11 attacks and was replaced by Zenk in April 2002.
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tion for September 11 detainees in SENTRY, the BOP’s
inmate tracking database, but the Group 155 assignment
continued to apply to the detainees. After October 31,
when MDC staff at the front reception area searched for
a September 11 detainee in SENTRY, a warning mes-
sage referred to the detainee as a “SPECIAL SIS
CASE.” The staff was therefore alerted to contact the
MDC’s Special Investigative Supervisor (SIS), who de-
termined whether the visitor had been cleared to meet
with the detainee.

However, problems persisted even after this second
re-classification because of the BOP’s initial decision to
classify September 11 detainees as WITSEC inmates.
As late as March 1, 2002, the Captain of the ADMAX
SHU e-mailed the MDC Warden and officials at BOP
Headquarters requesting that September 11 detainees
no longer be categorized as WITSEC inmates in the
SENTRY system.”  According to the Captain, the
WITSEC designation was unnecessary and caused “con-
fusion . . . at times attorneys are being turned away.”

B. MDC’s Special Housing Unit (SHU)

Because of the policy that all September 11 detainees
were to be held in the most restrictive conditions at BOP
facilities, they were placed in the MDC’s Special Housing
Units (SHU). In BOP institutions, SHUSs are designed to
segregate inmates who have committed disciplinary in-
fractions or who require administrative separation from

% The Captain is the highest-ranking correctional officer with direct
responsibility for custody operations in the ADMAX SHU. The Cap-
tain reports to the Associate Warden for Custody, who reports to the
MDC Warden.
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the rest of the facility’s population.”® According to BOP
regulations, an employee called the Segregation Review
Official is required to review the status of each inmate
housed in the SHU on a weekly basis after the inmate
has spent seven days in disciplinary segregation or ad-
ministrative detention. In addition, that official is re-
quired to conduct a formal hearing every 30 days to as-
sess the inmate’s status.”

We found that the BOP did not review the status of
each September 11 detainee on a weekly basis and did
not conduct formal hearings monthly to assess the de-
tainee’s status. Rather, it relied on the FBI’s assessment
of “high interest.” We reviewed the monthly SHU re-
ports for the September 11 detainees we interviewed and
found that each was annotated with the phrase “continue
high security.” MDC officials told the OIG that, if they
did not receive notification from BOP Headquarters that
the FBI had cleared a September 11 detainee, the de-
tainee’s monthly report was automatically annotated with
the phrase “continue high security,” without a hearing
being conducted, and the detainee remained in segrega-
tion.

In addition, the September 11 detainees were housed
in the most restrictive type of SHU—an Administrative
Maximum (ADMAX) SHU. According to BOP officials,
ADMAX units are not common in most BOP facilities be-
cause the conditions of confinement for disciplinary seg-
regation or administrative detention in a normal SHU

% BOP Program Statement 5270.07, Discipline and Special Housing
Units.

9" The 30-day review is documented on the BOP Special Housing Re-
view form.
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are usually sufficient for correcting inmate misbehavior
and addressing security concerns. An ADMAX SHU has
more restrictive conditions than a normal SHU. For ex-
ample, the ADMAX SHU at the MDC, unlike a regular
SHU, has a four-man hold restraint policy, handheld
cameras recording detainee movements, cameras in each
cell to monitor detainees, and physical security enhance-
ments.”

Conditions in the ADMAX SHU differ markedly from
conditions in the MDC’s general population. In the gen-
eral population, inmates are allowed to move around the
unit and use the unit’s telephones. They also are not sub-
jected to the movement and restraint policies enforced in
the ADMAX SHU. In addition, detainees in the general
population are permitted certain electronic equipment in
their cells, such as small radios.

By contrast, as we describe below, detainees in the
ADMAX SHU are restricted to their cells, have limited
use of telephones with strict frequency and duration re-
strictions, and can only move outside their cells for spe-
cific purposes and while restrained and accompanied by
MDC staff. Several September 11 detainees who spent
time in the ADMAX SHU before being moved to the
MDC’s general population described the difference as
“between night and day.”

Prior to September 11, 2001, the MDC had a SHU, but
not an ADMAX SHU. After the September 11 terrorist
attacks, MDC staff contacted staff from the BOP’s Met-
ropolitan Correctional Center (MCC) in Manhattan for

% The structure and policies of the MDC’s ADMAX SHU are dis-
cussed in more detail later in this chapter.
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assistance in establishing an ADMAX SHU.” The MDC
quickly created an ADMAX SHU from one part of its ex-
isting SHU. This ADMAX SHU was only partially oper-
ational when the first September 11 detainees arrived on
September 14, 2001. According to MDC officials, the unit
became fully operational by October 15, 2001, when MDC
management distributed operating procedures to staff
assigned to the ADMAX SHU.

Each wing has 31 cells and a capacity of 60 inmates
per wing. The wings are divided into two blocks of cells
called “ranges.” September 11 detainees were housed in
individual cells in the SHU range that was converted to
an ADMAX SHU. As more detainees were transferred
to the MDC, two and at times three detainees were
housed in a single cell in the ADMAX SHU. MDC staff
told the OIG that as many as 60 detainees were housed in
the ADMAX SHU at one time.

In an effort to improve security, the MDC also initiat-
ed a series of structural changes to the ADMAX SHU in
early October 2001 that were completed in mid-
November 2001. The changes included:

e Heavy iron grillwork was installed between the
SHU area housing September 11 detainees and
the area housing inmates in other SHU ranges;

e Two stationary security cameras were installed
in each ADMAX cell, each mounted on the wall
at ceiling height. The MDC previously had in-
stalled cameras for viewing the range hallway

% The MCC in Manhattan had created an ADMAX SHU after one of
its correctional officers was seriously injured by a terrorist housed in
the MCC’s regular SHU who had been convicted of involvement in
the 1998 embassy bombings in Kenya and Tanzania.
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in front of the SHU cells. Monitors for viewing
the cameras in the corridors and the new cam-
eras installed in the cells were located in the of-
ficer-in-charge’s room; and

e A video camera mounted on a tripod or held by
an MDC staff member was used to record all
movement of September 11 detainees. Video
recording equipment, linked to the stationary
cameras in the cells, was located in a locked
room adjacent to the ADMAX SHU.

The cells in the ADMAX SHU contained a set of bunk
beds, toilet and sink fixtures, a shower, and a small seat-
ing area.

Image 1: These pictures depict a typical ADMAX SHU
cell and show (moving clockwise from top left) the bunk
bed, shower, seating area, and combination toilet and
sink fixture. Photographs dated May 1, 2002.

Detainees and MDC staff used a multipurpose room
located at the end of the ADMAX SHU range for medical
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examinations, strip searches, recreation, and individual
meetings.

Image 2: This picture shows a multipurpose room on
the ADMAX SHU range that is equipped for detainee
medical examinations. Photograph dated May 1, 2002.

A modified food preparation area was located between
the ADMAX range and the regular SHU ranges on the
MDC’s ninth floor. Normally, inmate food at the MDC is
served on hard plastic trays, but food for the September
11 detainees was transferred to foam plates to prevent
the detainees from using plastic trays as weapons.

The recreation area in the ADMAX SHU consisted of
four cell bays enclosed by chain link fencing on all sides
and the ceiling. The roofs of the four recreation cells, lo-
cated on the top floor of the MDC, were open to the out-
side. Due to security concerns, MDC staff did not pro-

vide recreation equipment to September 11 detainees
housed in the ADMAX SHU.
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Image 3: This picture shows the ADMAX SHU recrea-
tion cells as viewed from the last recreation cell. Pho-
tograph dated May 1, 2002.

Visitors, attorneys, and family members met with Sep-
tember 11 detainees in a special visitation area adjacent
to the ADMAX SHU range. All visits between detainees
and their attorneys or family were “non-contact,” mean-
ing physical contact between parties was prevented by a
clear partition. Correctional officers were not present in
the special visitation areas during these visits.




Image 4: These photographs show two views of the
non-contact visiting area used by September 11 detain-
ees in the ADMAX SHU. Photographs dated May 1,
2002.

Law enforcement visitors to the ADMAX SHU were
permitted contact visits with September 11 detainees in a
separate visiting area across from the non-contact area.

Image 5: These pictures show two views of the contact
visiting area in the ADMAX SHU. Photographs dated
May 1, 2002.

C. ADMAX SHU Policies and Procedures

Officials at the MDC combined existing BOP policies
for disciplinary segregation and administrative detention
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to create policies and procedures governing September
11 detainees housed in the ADMAX SHU.'" The follow-
ing procedures were implemented for these detainees on
September 20, 2001:

e One social telephone call a month;
e One legal telephone call a week;

e A correctional counselor was required to stand
in front of the cell while detainees completed all
telephone calls (according to BOP officials, this
was done for security purposes and not in an ef-
fort to monitor the detainee’s conversation);

e All requests to use the telephone had to be
made using a “copout” form, which we describe
below;

e Legal and social visits, except by law enforce-
ment officers, were non-contact;

e Detainees remained in restraints while out of
their cells. The MDC imposed three different
restraint policies on the September 11 detain-
ees:

— Routine escort: handcuffs and leg irons;

1% Disciplinary segregation has more restrictive conditions than ad-
ministrative detention. For example, an inmate in disciplinary seg-
regation is entitled to one social telephone call a month, while an in-
mate in administrative detention is entitled to one social telephone
call a week. Administrative detention is considered non-punitive and
is used to house either inmates who pose a threat to themselves or
facility staff, or inmates in protective custody. According to BOP
Program Statements, administrative detention is designed for short
periods of time unless the inmate requires long-term protection or
presents “exceptional circumstances, ordinarily tied to security or
complex investigative concerns.”
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— When required to sign forms, be inter-
viewed, or for visitation: handcuffs, leg
irons, and “Martin Chain” (approxi-
mately four feet of heavy chain that
links the leg irons to the handcuffs);

— When escorted from the institution:
handcuffs, handecuff cover with padlock,
Martin Chain, and leg irons.

e Three staff members and one Lieutenant were
present each time a detainee was placed into
restraints and escorted from a cell. During this
“four-man hold,” one of the staff members was
required to operate the portable video camera;
and

e Detainees remained in restraints during non-
contact visits with attorneys or family mem-
bers.

D. Detainee Complaint Process

September 11 detainees had two methods to make a
request or file a complaint about their treatment or con-
ditions at the MDC—the “copout” and the Administra-
tive Remedy Program. The copout, a process in which
detainees identify concerns to MDC staff, was the prima-
ry method for detainees to request telephone calls (social
and legal), medical care, or resolution of visitation prob-
lems."” The copout, while not an official complaint pro-
cess, was used by detainees to request staff assistance for
a variety of issues.

In contrast, the Administrative Remedy Program is
the BOP’s formal process for filing a complaint, such as

1 BOP Program Statement 5511.07, Inmate Request to Staff.
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an allegation of physical or verbal abuse against facility
staff. Detainees (or inmates) are expected to exhaust all
informal methods for resolving their concerns, such as
submitting copouts, before filing complaints under the
Administrative Remedy Program.'”

IV. HOUSING ASSIGNMENT OF SEPTEMBER 11 DETAIN-
EES

A. Assignment of September 11 Detainees to the
ADMAX SHU

As described above, the MDC did not follow the BOP’s
inmate security risk assessment procedures for deter-
mining where to house the September 11 detainees. In-
stead, MDC officials relied on the FBI’s assessment that
the detainees generally were “of high interest” to its on-
going terrorism investigation and automatically placed
them in the MDC’s most restrictive housing conditions—
the ADMAX SHU.

The first September 11 detainees arrived at the MDC
on September 14, 2001. Initially, Dennis Hasty, the
MDC Warden at the time, and the former Associate
Warden for Custody told us they were under the impres-
sion that the MDC would be asked to house only about 16
September 11 detainees, the capacity of one block of
SHU cells if each detainee was housed individually.'®
However, the number of September 11 detainees sent to
the MDC soon exceeded their original expectations as

12 BOP Program Statement 1330.13, Administrative Remedy Pro-
gram.

103 A 17th cell along the block was used for isolation purposes (e.g., an
inmate on suicide watch). This isolation cell had bars traversing the
front of the cell so that correctional staff could view the occupant at
all times. Each of the other 16 SHU cells had a solid door with a
small window.
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the FBI arrested additional aliens and classified them “of
high interest.” At the time, the MDC was the only deten-
tion facility in New York City operational and suitable for
housing detainees under highly restrictive conditions.'”

Officials from the BOP’s Northeast Region and BOP
Headquarters told MDC staff that they believed that
September 11 detainees who were sent to the MDC were
“suspected terrorists.” However, as discussed previous-
ly, from our interviews and document reviews we deter-
mined that the FBI did not have a formal process for
making an initial assessment of a detainee’s possible links
to terrorism, and this assessment lacked specific criteria
and was applied inconsistently. The BOP’s Northeast
Region Counsel explained to the OIG that the BOP ac-
cepted this assessment, since the BOP normally takes “at
face value” FBI determinations that detainees had a po-
tential nexus to terrorism and therefore were “high-
risk.”

Under standard BOP practice, newly arrived inmates
are kept separate from an institution’s general inmate
population for the first 30 days while staff conducts risk
assessments to determine whether the inmates can be
released safely into the general population. We found no
evidence that MDC staff performed any of the normal
risk assessments on the September 11 detainees, because

the detainees were assigned automatically to the AD-
MAX SHU.

104 The MCC in Manhattan had an ADMAX SHU. However, because
of security and logistical concerns associated with its proximity to
the World Trade Center, the MCC did not accept new inmates dur-
ing the weeks after the attacks.
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B. Reassigning September 11 Detainees to the
General Population

We found that even after September 11 detainees who
had been placed in the ADMAX SHU were finally
“cleared” by the FBI, some remained in the ADMAX
SHU for days or weeks after they were supposed to be
transferred to the MDC’s less restrictive general popula-
tion.

1. Centralizing the Notification Process

As discussed in Chapter 4, prior to October 1, 2001,
the FBI New York Field Office and the INS New York
District Office developed their own procedures to clear
local September 11 detainees using staff who served on
the New York Joint Terrorism Task Force (JTTF).
When the FBI liaison to the New York JTTF told the
INS and BOP liaisons that the FBI had no further in-
vestigative interest in a particular detainee, the BOP liai-
son drafted a clearance memorandum to the MDC War-
den or Captain. When the Warden received this memo-
randum, the detainee could be “normalized” (i.e., re-
leased to the general population).'®

However, this process did not occur quickly, even after
the FBI cleared the detainee. According to the OIG’s
data analysis, before October 2001, the MDC received
notification that the FBI had cleared a September 11 de-
tainee an average of 15 days after the FBI’'s New York
Field Office had actually cleared the detainee.

On October 1, 2001, the process for transferring the
detainees from the ADMAX SHU to the general popula-
tion was centralized to BOP Headquarters in Washing-

1% A copy of such a memorandum is attached as Appendix J.
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ton, D.C. Under the new process, the FBI’s New York
Field Office informed FBI Headquarters that a detainee
was no longer of investigative interest to its terrorism
investigation. Subsequently, staff in the International
Terrorism Operations Section at FBI Headquarters co-
ordinated CIA checks for detainees before issuing clear-
ance memoranda.

The BOP employee who served as a liaison to FBI
Headquarters during this period told the OIG that he
generally checked with the FBI on a daily basis for new
clearance memoranda for September 11 detainees.'®
The liaison said that once a clearance memorandum was
issued, he notified the Intelligence Section at BOP Head-
quarters, either by e-mail or in his weekly report, that
the FBI had cleared a specific September 11 detainee.
Staff in BOP’s Intelligence Section then prepared a
memorandum from Cooksey, the BOP’s Assistant Direc-
tor for Correctional Programs, to the Warden of the BOP
institution in which the detainee was held. The “Cooksey
memorandum,” as it became known, formally notified a
BOP Warden that a detainee was no longer considered
“high risk” and that his conditions of confinement could
be normalized.

After the FBI and BOP implemented this centralized
process, the time it took for a BOP facility to receive no-
tice that an inmate was no longer considered “high risk”
lengthened. Our analysis found that the MDC received
notice from BOP Headquarters, via a Cooksey memo-

1% The BOP liaison stated that he checked with the FBI daily until
the end of April 2002, by which time the number of September 11
detainees held in BOP facilities was drastically reduced. The liaison
said that starting in May 2002 he monitored the issuance of FBI
clearance memoranda once or twice weekly.
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randum, an average of 32 days after the FBI New York
Field Office had cleared a September 11 detainee. The
range of these cases varied from a minimum of 7 days af-
ter the FBI New York Field Office’s clearance for one
detainee to 109 days for another detainee.

BOP officials told us that they would not transfer a
September 11 detainee to an institution’s general popula-
tion prior to receiving the FBI clearance notification via
the Cooksey memorandum. We found inconsistencies in
this policy, which we discuss in the next section. More-
over, BOP officials explained that the process to transfer
an inmate to the general population after receiving clear-
ance could take several days. The Cooksey memorandum
permitted the MDC to assess detainees using normal
BOP policies to place them in appropriate housing. After
receiving a memorandum on a particular detainee, the
MDC conducted its own assessment of the detainee, and
BOP officials said it took time to review records and in-
terview correctional officers as part of this assessment.
BOP officials told us that they were aware of two detain-
ees who unintentionally were left in the ADMAX SHU
after the MDC received the Cooksey memorandum, due
to administrative errors. They also stated that they were
aware of a third detainee who received a Cooksey memo-
randum but remained in the ADMAX SHU because of
disciplinary problems.

The efficiency of the FBI clearance process and the
length of time it took BOP Headquarters to notify the
MDC of a detainee’s clearance were significant because
they dictated when a September 11 detainee could be re-
leased to the MDC’s general population, where detention
conditions were markedly less restrictive.
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2. Inconsistencies in Detainee Reassignment
Procedures

We also found that the MDC inconsistently applied the
Cooksey memorandum process for transferring Septem-
ber 11 detainees from the ADMAX SHU to the general
population. Of the 53 detainees in our MDC sample, 23
received Cooksey memoranda; 20 never received
Cooksey memoranda; and 10 were cleared using the local
procedures in effect prior to centralization of the process
at FBI and BOP Headquarters on October 1, 2001. Of
the 20 detainees who never received Cooksey memoran-
da, 14 were transferred from the MDC,'*" 5 were released
into the general population without FBI clearances,'®
and 1 was released on bond.

Our analysis of the 23 detainees in our MDC sample
who received Cooksey memoranda determined that FBI
Headquarters took an average of 107 days to clear the
detainees of any connection to terrorism, and the MDC
received this notification an average of 24 days after the
detainee was actually cleared by FBI Headquarters.'”

97 Detainees removed from the institution were returned to INS cus-
tody, transferred to another BOP institution, or removed from the
United States. One detainee in our sample was released on bond.

1% We asked MDC management for an explanation for why detainees
were released into the general population without FBI clearances.
They were unable to provide an explanation.

1% The time it took the MDC to release the inmate into the general
population, after the FBI clearance was received, ranged from 5 to
119 days in our sample. In the 119-day case, the detainee had en-
tered the MDC on October 4, 2001, and was cleared by the FBI on
December 19, 2001. However, he was not released to the MDC’s
general population until April 17, 2002. According to Warden Zenk,
the detainee’s continued confinement in the ADMAX SHU for 119
days after he was cleared by the FBI “was due to an administrative
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In response to OIG questions, BOP management offered
no explanation for why it took, on average, more than one
month to issue Cooksey memoranda after the FBI had
cleared the September 11 detainees.

Our analysis of the records of the 23 detainees who re-
ceived a Cooksey memorandum showed that 4 of the 23
detainees were released into the general population prior
to a Cooksey memorandum being received. Further,
three of these four detainees did not have FBI clearances
prior to being released into the general population.
While it is possible that the MDC could have learned that
a detainee had been cleared by the FBI from a source
other than a Cooksey memorandum, such deviation from
the standard procedure is noteworthy given the BOP’s
adherence to other rules developed to ensure that the
September 11 detainees did not present a risk to the fa-
cility’s staff or other inmates.

Case Study 1:

A September 11 detainee arrested in New York City
arrived at the MDC on November 5, 2001. More than
six months later, on May 16, 2002, the FBI officially
determined that the detainee was of “no investigative
interest” regarding the September 11 attacks or ter-
rorism in general. However, a BOP Intelligence Liai-
son in the SIOC at FBI Headquarters wrote that “due
to an internal FBI admin[istrative] error,” notification
from the FBI to the BOP that the detainee had been
cleared was not received by the BOP until June 13,
2002.

The Cooksey memorandum for this detainee issued by

error” on MDC’s part and was uncovered after BOP Headquarters
performed an audit of September 11 detainees.
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BOP Headquarters arrived at the MDC on June 14,
2002. The detainee was released into the MDC’s gen-
eral population later that same day, more than seven

months after his arrest and almost one month after the
FBI had cleared him.

V. ACCESS T0O LEGAL COUNSEL

This section examines the access to counsel afforded
September 11 detainees while housed in the MDC. We
focus on the policies and procedures implemented by the
MDC that affected these detainees’ access to counsel.
We also examine how the MDC’s initial communications
blackout and the detainees’” WITSEC classification af-
fected the availability of legal calls, access to pro bono
attorney lists, and the ability of their attorneys to meet
with them.

A. Legal Telephone Calls

We found that the BOP’s decision to house September
11 detainees in the most restrictive confinement condi-
tions possible severely limited the detainees’ ability to
obtain, and communicate with, legal counsel.

Under applicable BOP policies, MDC officials had sig-
nificant discretion to determine the frequency and length
of the detainees’ legal telephone calls. Yet, we found that
the MDC adopted procedures for September 11 detain-
ees more appropriate for pre-trial inmates who had ob-
tained counsel prior to their detention, rather than for
individuals like the September 11 detainees, the vast ma-
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jority of whom had no legal representation upon arriving
at the MDC and needed to secure counsel."

The BOP’s national policy on attorney telephone calls
states that inmates should be afforded the opportunity
“to place an occasional unmonitored call to his or her at-
torney ... frequent calls should be allowed only when an
inmate demonstrates that communication with his or her
attorney by other means is not adequate.” BOP regula-
tions do not specify an acceptable number of inmate legal
telephone calls, nor does the policy define what level of
attorney communication is “not adequate.”'™* MDC offi-
cials told us that in accordance with BOP Headquarters’s
instructions to maintain the tightest restrictions possible
on the September 11 detainees, they decided to adopt a
practice of permitting detainees one legal telephone call
per week. The MDC’s legal call practice did not violate
any BOP policy because, given the absence of existing
written guidance from BOP Headquarters, MDC man-
agement was given broad discretion to develop and im-
plement a facility-specific legal call policy for the detain-
ees.

MDC unit managers and counselors controlled the
process for placing legal telephone calls for detainees

housed in the ADMAX SHU. Detainees who wanted to
make a legal call had to submit a written request known

1 For example, the BOP has no national policy regulating the num-
ber or length of telephone calls that inmates in an ADMAX SHU can
make to their attorneys. Neither BOP Headquarters nor the MDC
developed new policies addressing the unique needs of September 11
detainees regarding telephone access to allow them to obtain attor-
neys or place legal calls.

1 An exception in the written policy is when the inmate or the in-
mate’s attorney demonstrates an imminent court deadline.
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as a “copout.” A unit counselor described the process for
placing legal telephone calls in the ADMAX SHU once a
September 11 detainee submitted a copout:

e The counselor or unit manager plugged a tele-
phone into an unmonitored line outside of the
detainee’s ADMAX SHU cell;

e The detainee provided the MDC employee with
a telephone number, which the counselor or
unit manager dialed and verified that the un-
monitored call was placed to the detainee’s at-
torney;

e The counselor passed the telephone to the de-
tainee through the horizontal slot in the cell
door; and

e The counselor remained at the cell door until
the detainee completed his call.

In addition to the written copout process, our inter-
view with the ADMAX SHU unit counselor and our re-
view of the MDC Legal Call Log revealed that the unit
counselor made rounds to offer legal calls to September
11 detainees, at the most, 2 to 3 times per week. In fact,
our review of the Legal Call Log and copout records re-
vealed that between September 17, 2001, and April 3,
2002, there were six periods of over seven days in which
the counselor did not make rounds in the ADMAX SHU
to offer detainees the opportunity to place legal calls.
Three of these periods were between September 17,
2001, and January 2, 2002, and lasted 28, 16, and 8 days.
The other three periods were between January 8 and
April 3, 2002, and lasted 20, 16, and 8 days.

Three September 11 detainees interviewed by the OIG
said that each time the unit counselor made rounds
through the ADMAX SHU he simply asked detainees
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“are you okay?” The three detainees said that, initially at
least, they did not realize that this question was short-
hand for, “Do you want a weekly legal telephone call?” A
unit counselor confirmed to the OIG that when he made
rounds through the ADMAX SHU to provide legal calls,
he asked the September 11 detainees, “Are you okay?” to
determine whether they wanted to make legal calls. De-
tainees we interviewed reported that an affirmative re-
sponse to the question of whether they were “okay” re-
sulted in them not receiving a legal telephone call that
week.

The Associate Warden for Programs, the ADMAX
SHU unit manager, and a unit counselor told us that if a
detainee declined an opportunity to make a legal call, this
refusal was not always recorded in the MDC’s Legal Call
Log. Our analysis also found that legal call refusals were
not consistently annotated in the log. The Associate
Warden said that the unit counselor prepared a weekly
memorandum that listed the names of the detainees who
refused legal calls that week.

We analyzed the weekly legal call memoranda, the
Legal Call Log, and copouts for legal calls submitted by
the 19 September 11 detainees we interviewed at the
MDC. The first legal call made by any September 11 de-
tainee, according to these three sources, was not until Oc-
tober 15, 2001.""* Yet, the MDC was notified via confer-

12 Tn order to assess the placement of legal calls by September 11
detainees, we requested the telephone records for the unmonitored
telephone lines used by the detainees in the ADMAX SHU. The tel-
ephone company stated that it could not isolate telephone line exten-
sions within the MDC. Additionally, MDC Warden Zenk informed
us that the MDC telephone system did not have the capacity to re-
trieve the detainees’ telephone records that we requested. There-
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ence call by the BOP Northeast Region that legal tele-
phone calls could be made by detainees as of September
20, 2001.

Based on the length of time spent in the ADMAX
SHU, the 19 detainees we interviewed collectively should
have been offered 383 opportunities to make legal phone
calls. The Legal Call Log lists 200 legal calls made by
these detainees.'® We also reviewed 60 memoranda with
the names of detainees who declined their legal calls and
27 copouts for which there are no corresponding entries
in the log. We concluded that, at best, detainees in our
sample were offered 287 legal telephone calls, far less
than one legal call per detainee per week.

The detainees we interviewed also stated they were
not always offered weekly legal calls. Seven of the 19
September 11 detainees we interviewed stated that they
did not complete legal telephone calls and were not visit-
ed by attorneys from the time they arrived at the MDC
in mid-October until mid- December 2001. When detain-
ees began placing legal calls from the ADMAX SHU in
mid-October 2001, 15 of the 19 detainees we interviewed
told the OIG they were permitted, at most, one legal tele-
phone call per week. Three detainees told us that they
never were offered legal telephone calls, and one detain-
ee stated that he was denied legal calls as part of discipli-
nary punishment. A review of the Legal Call Log indi-
cates that this particular detainee placed one legal call
during the month he spent in the ADMAX SHU.

fore, we were not able to independently verify the information in the
MDC Legal Call Log or on the legal call copouts.

13 We obtained corresponding copouts for 123 of the legal calls.
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Fourteen of the 19 detainees were not offered their
first legal phone calls within 7 days of arrival at the
MDC. Of this group of detainees, the earliest legal phone
call was offered ten days after arrival. One detainee was
not offered his first legal phone call until 42 days after
arrival. The average time from arrival to the first offer
to make a legal phone call for the 14 detainees was 17
days.

We found that of the 287 legal telephone calls offered,
101 (37 percent) were offered more than seven days
apart. In response to this finding, the MDC unit counse-
lor said he offered weekly legal calls and the detainees’
statements to the contrary were 